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Commissioner of Internal Revenue B 


In the Tax Court of the United States 
Docket No. 26127 


SHAFFER TERMINALS, INC., 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1949 

Dee. 12—Petition received and filed. Taxpayer noti- 
fied. Fee paid. 

Dec. 14—Copy of petition served on General Coun- 
sel. 

Dec. 27—Request for hearing Tacoma or Seattle, 
Washington filed by taxpayer. Granted 
12/28/49. 

1950 

Feb. 8—Answer filed by respondent. 

Feb. 13—Copy of answer served on Taxpayer. Se- 
attle, Washington. 

May 3—Hearing set July 3, 1950, Seattle. 

June 19—Notice changing hearing to July 5, 1950, in 
Seattle, Washington, filed. 

July 5—Hearing had before Judge Johnson on 
merits. Record to be held open pending 
receipt of deposition of E. E. Searles on 
behalf of petitioner to be taken the week 
of July 17, 1950. Stipulation of facts with 
exhibits 1 through 5, and appearance of 
Henry C. Perkins. Brief, Sept. 5, 1950. 
Replies October 5, 1950. 
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1950 

Aug. 2—Stipulation to take deposition of Eldon E. 
Searles filed. 

Aug. 10—Transcript of Hearing 7/5/50 filed. 

Aug. 31—Motion for extension to Oct. 5, 1950, to file 
original brief and Nov. 5, 1950, to file 
reply brief filed by taxpayer—granted 
9/1/50. 

Sept.19—Deposition of Eldon E. Searles filed. Cop- 
ies served by notary. 

Oct. 4-——Motion for extension to Oct. 20, 1950, to 
file original brief and Nov. 20, 1950, to file 
reply brief filed by taxpayer—granted 
10/4/50. 

Oct. 5—Brief filed by General Counsel. 

Oct. 12—Brief filed by taxpayer. Copy served. 

Nov. 16—Reply brief filed by taxpayer. Copy served. 


1951 

Feb. 16—Findings of Fact and Opinion rendered. 
Johnson J. Decision will be entered for 
respondent. Copy served. 

Feb. 19—Decision entered. Johnson J. Div. 10. 

May 9—Petition for Review by U.S. Court of Ap- 
peals for the Ninth Circuit and notice of 
filing same filed by taxpayer. 

May 9—Designation of contents of record on re- 
view filed by taxpayer. 

May 11—Proof of Service to Petition for Review 
and Designation of Record filed. 


an 


Commissioner of Internal Revenue 


[Title of Tax Court and Cause.] 


PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (Seattle Division IT:90D:EEH), dated 
September 23, 1949, and as a basis of its proceeding 
alleges as follows: 


1. The petitioner is and at all times mentioned 
was a corporation organized and existing under and 
by virtue of the laws of the State of Washington, 
with its principal office and place of business at 
Tacoma, Washington. The return for the period 
here involved was filed with the Collector for the 
District of Washington and Alaska. 


2. The notice of deficiency (a copy of which is 
attached hereto and marked Exhibit A), was mailed 
to the petitioner September 23, 1949. 


3. The taxes in controversy are: 

(a) Income tax for the calendar vear of 1944, 
amounting to an overassessment of Six Hundred 
Twelve and 29/100 ($612.29) Dollars, the petitioner 
claiming the overassessment is approximately Three 
Hundred Seventy-five ($375.00) Dollars. 

(b) Excess profits tax for the calendar year of 
1944, amounting to a deficiency of Twenty Thousand 
Five Hundred Thirty-seven and 77/100 ($20,537.77) 
Dollars, the petitioner claiming an over-payment of 
approximately Ten Thousand ($10,000.00) Dollars. 

(c) Income tax for the calendar year of 1945, 
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amounting to an overassessment of Five Hundred 
Eighty-six and 13/100 ($586.13) Dollars, the peti- 
tioner claiming an overassessment of approximately 
Eighty-five ($85.00) Dollars. 

(d) Excess profits tax for the calendar year of 
1945, amounting to a deficiency of Twenty-two 
Thousand Two Hundred Twenty and 52/100 ($22,- 
220.52) Dollars, the petitioner claiming an over- 
payment of approximately Six Hundred Seventy 
($670.00) Dollars. 


4. The determination of tax set forth in said no- 

tice of deficiency is based upon the following errors: 
(a) Unallowable rentals, taxable 
vear ended December 31, 1944 

(Item a, Page 2, Exhibit A)... .$36,684.92 
(b) Unallowable rentals, taxable 
year ended December 31, 1945 

(Item a, Page 4, Exhibit A).... 24,633.16 


5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) The petitioner is engaged in business as a 
marine terminal and warehouse, and during the late 
war handled a large amount of freight passing 
through the Port of Tacoma, Washington. 

(b) Prior to September 30, 1943, petitioner 
rented lift trucks from the United States Army and 
other stevedoring companies at rates established by 
published tariffs applicable to all docks in the Port 
of Tacoma. 

(c) As of September 30, 1943, petitioner began 
renting lift trucks from Equipment Associates, a 
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partnership organized by oral agreement on Septem- 
ber 22, 1943, and evidenced by written agreement 
dated October 8, 1943. Petitioner continued to rent 
lift trucks from said partnership during the years 
1944 and 1945 at rates established by the same pub- 
hished tariffs. 

(d) During the years 1944 and 1945, the part- 
ners of Equipment Associates were as follows, each 
having a one-third interest: 

S. B. Stocking 
K. M. Kennell 
W. Hopkins 


and these three were also the sole shareholders of 
petitioner, the percentage interest being as follows: 


So JS. SUC 6 1): ee 78.5% 
fee Wennell..................05 13 “Yo 
PMPOOISINIS.. 0 cc es 8.5% 


(e) Equipment Associates was always managed 
as a separate business and complete books of account 
were always maintained. The only connection be- 
tween petitioner and the partnership was as above 
stated and the relation of lessor and lessee of equip- 
ment. 

(f) The capital invested in Equipment Asso- 
ciates came from the partners and borrowing on the 
personal credit of the partners and nothing invested 
in the partnership came from petitioner. 

6. As hereinabove fully set forth, the Commis- 
sioner has therefore erred as follows: 

(a) (4-(A) ) Im the disallowance of the deduc- 
tion of rental paid by the petitioner to the Equip- 
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ment Associates of Thirty-six Thousand Six Hun- 
dred Eighty-four and 92/100 ($36,684.92) Dollars 
in the taxable year ending December 31, 1944. 

(b) (4-(B) ) In the disallowance of the deduc- 
tion of rental for. trucks paid by the petitioner to the 
Equipment Associates of Twenty Four Thousand 
Six Hundred Thirty-three and 16/100 ($24,633.16) 
Dollars in the taxable year ending December 31, 
1945. 


Wherefore, the petitioner prays that: 


1. This Court may hear the proceeding and ad- 
judge that there is no deficiency as contended for by 
the respondent, and that the deductions for rental 
paid to the Equipment Associates may be allowed. 


SHAFFER TERMINALS, INC. 


By /s/ 8S. B. STOCKING, 
President, Petitioner. 


/s/ SCOTT Z. HENDERSON, 
Attorney for Petitioner. 


/s/ GHO. J. BUSOGH, 
CBee 


State of Washington, 
County of Pierce—ss. 


S. B. Stocking, being first duly sworn, says that 
he is president of Shaffer Terminals, Inc., a corpora- 
tion, the petitioner above named, and that he is au- 
thorized to verify said petition in behalf of said 
corporation; that he has read the foregoing petition 
and is familiar with the statements contained 
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therein, and that the statements contained therein 
are true, except those stated to be upon information 
and belief, and that those he believes to be true. 


/s/ 8. B. STOCKING. 


Subseribed and sworn to before me this 8th day 
of December, 1949. 
[Seal] /s/ CLARA J. CAMBY, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. 


EXHIBIT “fA” 


Treasury Department 
Internal Revenue Service 
Securities Building 
Seattle, Washington 


September 23, 1949 
Office of 
Internal Revenue Agent 
in Charge, Seattle 
Division 
TT :90D :KEH 
Shaffer Terminals, Inc. 
PO Box 1157 
Tacoma, Washington 


Gentlemen: 

You are advised that the determination of vour 
income and excess profits tax liabilitv for the tax- 
able years ended December 31, 1944, and December 
31, 1945, discloses a deficiency of $42,758.29 in excess 
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profits tax and an overassessment of $1,198.42 in in- 
come tax, as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this letter, 
you may file a petition with The Tax Court of the 
United States, at its principal address, Washington 
25, D. C., for a redetermination of the deficiency or 
deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Seattle 
1, Washington, for the attention of IT:90D:KEH. 
The signing and filing of this form will expedite the 
closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 

Very truly yours, 
GhO. J. SCHOENEMAN, 


Commissioner. 


By 8. R. STOCKTON, 
Internal Revenue Agent in 
Enclosures: Charge. 
Statement 
Form 874 
Forms 848 (2) in dup. 
EEH :mtr 
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Shaffer Terminals, Inc. 
P.O. Box 1157 
Tacoma, Washington 


Tax Liability for the Taxable Years Ended December 31, 1944, and 
December 31, 1945 


Ineome Tax 


Year Liability Assessed Overassessment Deficiency 
DI Sate ceeedane $ 4,334.15 $ 4,946.44 & 612.29 
i! 2 3,406.59 oo0e. 12 586.13 

ROUGE. ......... $ 7,740.74 $ 8,939.16 $1,198.42 

lixeess Profits Tax 

1c eee ee $40,777.32 $20,239.55 $20,537.77 
ES 7 33,465.12 11,244.60 22,220.52 

uk _—_ $74,242.44 $31,484.15 $42,758.29 


In making this determination of your income tax liability, careful 
consideration has been given to the reports of examination dated August 
26, 1947; to vour protests dated Deeember 17, 1947; to the statements 
made at the conferences held on March 30, 1948; September 28, 1948, 
and February 15, 1949; and to your claim for refund filed on August 
22, 1987. 

In your income and excess profits tax returns for the years 1944 and 
1945 and your income tax return for the vear 1946, you have deducted 
rental paid to your officers and stockholders operating as a partnership 
under the name of Equipment Associates for lift trueks purchased by 
you and subsequently transferred to the partnership, in the respeetive 
amounts of $41,134.82, $29,434.46 and $11,782.32. You have not estab- 
lished that the above rentals are proper deductions from income. There 
has therefore been added to vour net income of the respective vears, the 
excess of receipts over expenses of the claimed partnership exclusive of 
compensation paid to S. B. Stocking, your prineipal stockholder. 

During the vear 1945, von aeerued and deducted on vour returns 
for that year tentative back pay acerual of $7,024.63 and tentative vaea- 
tion pay acerual of $1.081.65. Inasmuch as vou were protesting the said 
inereased expenses and no decision thereon was reaehed until the vear 
1946, the above aceruals are held to be unallowable deductions of the 
year 1945. The properly determined amount of $8,207.22, covering back 
pay and vacation pay, has been allowed as a deduction from your 1946 
income. 

If a petition to The Tax Court of the United States is filed against 
the deficiency proposed herein, the issue set forth in your claim for 
refund should be made a part of the petition to be considered by The 
Tax Court in any redetermination of your tax hability. If a petition 
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is not filed, the claim for refund will be disallowed and official notice 
will be issued by registered mail in accordance with Section 3772 of the 
Internal Revenue Code. 

The overassessment shown herein will be made the subject of a cer- 
tificate of overassessment which will reach you in due course through 
the office of the collector of internal revenue for your district, and will 
be applied by that official in accordance with section 322 (a) of the 
Internal Revenue Code, provided that you fully protect yourself against 
the running of the statute of limitations with respect to the apparent 
overassessment referred to in this letter, by filing with the collector of 
internal revenue for your district, a claim for refund on Form 843, 
copies of which are enclosed, the basis of which may be as set forth 
herein. 

A copy of this letter and statement has been mailed to your repre- 
sentative, Mr. Geo. J. Busch, 1014 Puget Sound Bank Building, Ta- 
coma 2, Washington, in accordance with the authority contained in the 
power of attorney executed by you. 


Taxable Year Ended December 31, 1944 
Adjustments to Net Income 


Net income disclosed by return, Form 1120......0..0000000200002..- $42 362.49 
Unallowable deductions and additional income: 

(aye unallowable rentals)... ee $36,684.92 

(oye Capital stock tax 122.2. ae 187.50 36,872.42 
AUC... ee OPP EEE OI r eeaec : $79,234.91 
Nontaxable income and additional deductions: 

(MC OMUEMDULIONS ..2....:--20ce-20kssneesee ee $ 140.39 

(d) Net operating loss deduction .............. 14,978.99 15,119.38 
Net income ad justed._........-..-.------00-scsecssccoseeneceseceeseteserese eos s ge ts 


Explanation of Adjustments 


(a) As explained above, there is added to net income the excess of 
receipts over expenses of the claimed partnership operated under the 
name ‘‘Equipment Associates.’’ Such excess has been determined to 
amount to $36,654.92, and net income is increased by the amount shown. 

(b) On the return a deduction of $1,125.00 was claimed for capital 
stock tax. It is held that such deduction is allowable in the amount of 
$937.50 and net income is increased by the difference of $187.50 in the 
amounts shown. 

(ec) A deduetion of $2,229.61 for contributions was claimed on the 
return. Since contributions are allowable as a deduction in the amount 
of $2,370.00, net income is reduced by the difference of $140.39 in the 
amounts shown. 

(d) Net income is reduced $14,978.99, representing the amount of 
the allowable net operating loss deduction which was not claimed on 
the return. Such deduction is based on the net operating loss earry back 
from the taxable year 1946, which has been determined to amount to 
$14,978.99. 
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Computation of Income Tax 


eer WT OMe eM GUe 0.0... a... ctenee ndedeeiveseebetetvoseee.-..e M04, 115,53 
Less: Income subject to excess profits tax... cece ceeeeeeeeee 47,692.77 
Onimaltaneana surtaximet INCOME........................-ccesecensesenenceses $16,422.76 
mormal tases 5,000.00iat 15%...................00--0-- $ 750.00 

nea Ot 17% ...........-.-2.ccsecccesceee 1,941.87 

POU AMOTIOUNLAN .....cc.2..00c00..cececcscccecterecsneencccseseonene 2,691.87 
Surtax: ay), AP 2 Or eS 1,642.28 
MCMC MORSS VIQDIIILY.........2.....c.c0-.cccecenscensssceasccasencececnceccenccecceessesh 4,004.15 
Income tax previously assessed Account No. 4100435.............. 4,946.44 
BO VieTASReSSIMOIIL Of INCOMCG CAN................0.ccccccecccceccecesccansnenseevoneod Se 612.29 


Adjustments to Exeess Profits Net Income 
Excess profits net income as disclosed by return, Form 1121....$43,240.03 
Additions: 


(a) Unallowahble rentals ....................-...--.-- $36,684.92 

) @ taestock tax... eee eeee 187.50 36,872.42 
Bet non sanecenccevecncceesinecesccceescceesonsosGRitee -SUUBUREEG eneneoce $80,112.45 
Deductions: 

(CP@CMMUGULIONS ..................--cn-ccaccceeecneecee $ 140.39 

(d) Net operating loss deduction................ 14,978.99 15,119.38 
Exeess profits net income corrected....................ccecceeseeeeeeeeeeee $64,993.07 


Explanation of Adjustments 


(a), (b), (ec) and (d)——The excess profits net income reported on the 
return is adjusted by the amount of the adjustments to the net income 
reported on the return, Form 1120, as explained above. 


Computation of Excess Profits Tax 


iexcess profits net Income corrected...............---.---c--ssceceeeeeeeeee- $64,993.07 
mess: opecitic exemption ......................--------.00: $10,000.00 
Excess profits eredit as determined........ 5,421.36 
Unused excess profits credit 
PPMCUCTMVING ............2:.--2-cc-sccseseceeee 1,878.94 17,300.30 
Balj avedeexcess profits net INCOMC............-.--...-cccsseeceeeeceerneeerees $47,692.77 
ON Eon oen ces esvesceesensnsnevscassnarercecsesacnmesersectensnenseatecnenes 45,308.13 
Oo. erent ee ee 4,530.81 
Mee scuronts tac Mability.........................---.ccecseseecceneeeenceeseneeeont $40,777.32 
Previously assessed Account No. 4000140........ $22,488.39 
Less: 10% eredit, See. 784, I-R.C, .............. 2,248.84 20,239.55 


Me Mereeveil CXCCSS PTOLES tAX..............-.........--cccenccecoceerccennneerees $20,537.77 
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Taxable Year Ended December 31, 1945 
Adjustments to Net Income 


Net income as disclosed by return, Form 1120................20.....-. $28,309.81 
Unallowable deductions and additional income: 

(a) Umall@weable rentals ........<...-ccccsc2- $24,633.16 

(b) Coniimgentereserve ......---.-----.<.0000: 8,106.28 

(c)mC animaletaelke tat ......---0iccescces eee 937.50 33,676.94 
TDG eo a cc ncsec sataene-n0-----annses ee ee $61,986.75 
Nontaxable income and additional deductions 

MC GMETIDULIONS ...--.-2<..-n2sseseseeeeosssccsseecenes $ 320.01 

(e) Net operating loss deduction................ 9,538.88 9,858.89 
Netancome adjusted.........--.2----.-2---- $52,127.86 


Explanation of Adjustments 

(a) As explained above, there is added to net income the excess of 
receipts over expenses of the claimed partnership operated under the 
name ‘‘Equipment Associates.’’ Such excess has been determined to 
amount to $24,633.16, and net income is increased by the amount shown. 

(b) As explained above, it is held that tentative back pay accrual 
of $7,024.63 and tentative vacation pay accrual of $1,081.65 claimed as 
a deduction on the return in the total amount of $8,106.28 is unallow- 
able as a deduction for the taxable vear, and net income is increased 
accordingly. 

(ec) It is held that capital stock tax claimed as a deduction on the 
return in the amount of $937.50 is unallowable as a deduction for the 
taxable year, and net income is increased by the amount shown. 

(d) It is held that a deduction for contributions is allowable in the 
amount of $1,810.00. Since such deduction was claimed on the return 
in the amount of $1,489.99, net income is reduced by the difference of 
$320.01 in the amounts shown. 

(e) Net income is reduced $9,538.88, representing the amount of 
the allowable net operating loss deduction which was not claimed on 
the return. Such deduction is based on the net operating loss carry back 
from the taxable vear 1947, which has been determined to amount to 
$9,538.88. 

Computation of Income Tax 


Net incomesadyasted .................:.2:ceee $52,127.86 

Less: Income subject to excess profits tax... -.cseeceeeeeeeeeeees 39,140.49 

Normal taxand surtax net income..........2.2.2 $12,987.37 
Normailetax > sog@n0G at 15%.......... ee $ 750.00 
ie onpodeat 17 %........... 1,357.85 

otalapowimal taX..........--c2.cc $ 2,107.85 

Surtax: $12,987.39 at 10% .....2se0 ee 1,298.74 

Ineome tax liability 222... $ 3,406.59 

Income tax previously assessed, Account No. 4101110.............. 3,992.12 


Overassessment of INCOME tAX......---.220.:2c0.--cpeese-es--s $ 586.13 
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Adjustments to Exeess Profits Net Income 


Excess profits net income as diselosed by return, Form 1121....$28,908.69 
Additions: 

(a) Unallowable rentals .........................000- $24,633.16 

(b) S@omtimgent reserve ..................0........ 8,106.28 

(@) Copel SCG oe. eae 937.50 33,676.94 
es 2 non oi esa nnnnecnnannanesnecscnnenscccoceennossscsecubeere+ss st DESIGN OO 
Deductions: 

GY (OOO OG $ 320.01 

(ec) Net operating loss deduction................. 9,538.88 9,858.89 
Exeess profits net income COrrected.................cccceeeeeeeceeeeeeeeeeeees $52,726.74 


Explanation of Adjustments 


(a), (b), (¢), (d) and (e)—The excess profits net income reported 
on the return, Form 1121, is adjusted by the amount of the adjustments 
to the net income reported on the return, Form 1120, as explained above. 


Computation of Excess Profits Tax 


Pixeccempromes met mcOMe COVrccted.................c.-0eccsscceecocsescnnee 352,726.74 
Hess: Specie EXCMPLION ...............--.csse-e------s0c0 $10,000.00 

Exeess profits eredit as determined........ 3,086.25 13)58625 
Adjusted exeess profits nct IMCOMEC.................--::escceeseceeeeeeeeeeeees $39,140.49 
DOR 6 950). ree $37,183.47 
coe 1G © a oe See ree 3,118.35 
Bere certs stam Lialility..................-..---....scddiien.ciitbecsasenscseeosees $33,465.12 
Previously assessed, Account No. 4000340.........00...0. eee 11,244.60 
WVeteimey WeexCess PLrofits tAX..................c.c--.cs-secencesceseseecneen--s POO, LO0,00 


Reeeived and Filed T.C.U.S. December 12, 1949. 
Served December 14, 1949. 
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[Title of Tax Court and Cause. ] 


ANSWER 


Now comes the Commissioner of Internal Revenue, 
by his attorney, Charles Oliphant, Chief Counsel, 
Bureau of Internal Revenue, and for answer to the 
petition filed herein, admits, alleges, and denies as 
follows: 


1. Admits the allegations contained in paragraph 
1 of the petition. 


2. Admits the allegations contained in paragraph 
2 of the petition. 


3(A). Denies the allegations contained in sub- 
paragraph (A) of paragraph 3 of the petition. Al- 
leges that the overassessment in income tax for 1944 
is not in controversy before the Court in this pro- 
ceeding. 

(B). Admits that the tax in controversy for the 
calendar year 1944 is excess profits tax in the amount 
of $20,537.77. Denies the remaining allegations con- 
tained in subparagraph (B) of paragraph 3 of the 
petition. 

(C). Denies the allegations contained in subpara- 
eraph (C) of paragraph 3 of the petition. Alleges 
that the overassessment in income tax for 1945 is 
not in controversy before the Court in this proceed- 
ing. 

(D). Admits that the tax in controversy for the 
calendar year 1945 is excess profits tax in the amount 
of $22,220.52. Denies the remaining allegations con- 
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tained in subparagraph (D) of paragraph 3 of the 
petition. 

4(A) & (B). Denies that the respondent com- 
mitted error in determining the deficiencies as shown 
in the statutory notice, and specifically denies that 
the respondent erred as alleged in subparagraphs 
(A) and (B) of paragraph 4 of the petition. 


d(a). Admits the allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition. 

(b). Denies the allegations contained in subpara- 
graph (b) of paragraph 5 of the petition. 

(ec). Admits that Equipment Associates was or- 
ganized in 1943. Denies the remaining allegations 
contained in subparagraph (c) of paragraph 5 of 
the petition. 

(d). Admits the allegations contained in subpara- 
eraph (d) of paragraph 5 of the petition. 

(e). Admits that Equipment Associates main- 
tained separate books of account. Denies the re- 
maining allegations of subparagraph (e) of para- 
graph 5 of the petition. 

(f). Denies the allegations contained in subpara- 
eraph (f) of paragraph 5 of the petition. 


6(a) & (b). Denies the allegations contained in 
subparagraphs (a) and (b) of paragraph 6 of the 
petition. 

7. Denies generally and specifically each and 
every material allegation contained in the petition, 
not hereinbefore specifically admitted, qualified or 
denied. 


18 Shaffer Terminals, Inc., vs. 


Wherefore, it is praved that the petitioner’s ap- 
peal be denied and that the Commissioner’s deter- 
mination be approved. 

/s/ CHARLES OLIPHANT, DLB, 
Chief Counsel, Bureau of 
Internal Revenue. 


Of Counsel: 
WILFORD H. PAYNE, 
Division Counsel. 
DOUGLAS L. BARNES, 
W. E. KOKEN, 


Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed T.C.U.S. February 8, 1950. 


[Title of Tax Court and Cause. ] 


STIPULATION OF FACTS 


It is hereby stipulated and agreed by and between 
the parties hereto by their respective attorneys of 
record that the following facts are true and that the 
same may be so considered. and accepted by the 
Court as offered in evidence by the parties to this 
proceeding: Provided, however, that the stipulation 
shall be without prejudice to the right of either of 
said parties to introduce other and further evidence 
not inconsistent with the facts herein stipulated: 


1. The tax years in issue are the years ending 
December 31, 1944, and December 31, 1945. 


Commissioner of Internal Ievenue me) 


2. Petitioner is a Washington corporation, hav- 
ing been organized under the laws of that state on 
April 16, 1921. At all times material to this proceed- 
ing, petitioner was engaged in the business of operat- 
ing warehouse terminals and storage. Its office and 
principal place of business is at Tacoma, Washing- 
ton. It keeps its books and files its returns on the 
accrual basis. Its returns for the taxable years 
ended December 31 of 1944, 1945 and 1946, were 
made to the Collector of Internal Revenue at 
Tacoma, Washington. 


3. On January 1, 1943, the outstanding capital 
stock of petitioner was owned by the following per- 
sons as below indicated: 


Shareholder Shares 
ob 0S 108 
Samiwemls Stockime..........0....... 0008. 72 
Poe Moemisennel)............. ee: RS. 12 
WA 0 8 

Ng eT 200 


On October 20, 1943, R. H. Shaffer died. His 
shares of stock in petitioner were acquired by the 
surviving shareholders. On December 31, 1943, the 
capital stock of petitioner was held as follows: 

Per Cent of 


Shareholder Shares Ownership 
eammuer i. Stocking........ 157 io.d 
iO ieeisennellm........... 26 3 
WOPMIOWOKINSs 6c. .....05..... A, 8.5 


200 100 
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4. During the period here involved and after the 
death of R. H. Shaffer, the sole officers of petitioner 
who were also its sole stockholders as indicated in 
paragraph 3 above, were as follows: 


Samuel B. Stocking, President. 
K. M. Kennell, Vice President-Secretary. 
W. Hopkins, Treasurer. 


5. On September 22, 1943, a partnership was or- 
ganized by the individuals named in paragraph 3 
under the style of Equipment Associates. Subse- 
quent to the death of R. H. Shaffer on October 20, 
1943, decedent’s interest was acquired equally by 
the surviving partners and the business was con- 
tinued as a partnership under the same name. The 
partners divided the profits of the partnership 
equally. Attached hereto and made a part hereof 
as Exhibit 1 is a true and correct copy of the agree- 
ment of said partnership dated October 8, 1943, 
evidencing an oral agreement entered into Septem- 
ber 22, 1943. 


6. The affairs of Equipment Associates were 
managed by Samuel B. Stocking, for which he was 
paid $200.00 per month, and its books of account 
were kept by E. A. Seaton, for which he was paid 
$30.00 per month, both items being deductions before 
partners’ distribution of earnings. E. A. Seaton was 
also the regular bookkeeper for petitioner. Equip- 
ment Associates employed no other employees. It 
used the office of petitioner for which no rent or 
charge was paid. Petitioner and Equipment Asso- 
ciates kept separate books and records and there 
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was no intermingling of the partnership and cor- 
porate funds or records. Equipment Associates 
owned no other property except the equipment de- 
scribed in paragraph 7 below and acquired in the 
manner therein set forth. 


7. During the war period petitioner’s activity 
was primarily the handling of Government business 
for the Army and Navy. The availability for use of 
certain dock equipment, to wit: Clark-Fork Type 
Lift Trueks, was essential to the proper conduct of 
petitioner’s business. This equipment was con- 
sidered essential war material and could not be 
acquired except on priority. Petitioner could obtain 
these priorities on account of its essential war ac- 
tivities. Prior to September 22, 1943, petitioner had 
purchased and owned a considerable amount of this 
equipment. Subsequent to September 22, 1948, and 
at all times material to this proceeding, petitioner 
obtained the necessary priorities and purchased 
equipment similar to that already described, which 
it immediately transferred to the partnership Kquip- 
ment Associates. Simultaneously with this transfer, 
Equipment Associates leased back to petitioner the 
use of said equipment at rentals set forth in para- 
graph 8 below. In addition to leasing said equip- 
ment from Equipment Associates, petitioner also 
leased the use of similar equipment from the United 
States Army and others. Attached hereto and made 
a part hereof as Exhibit 2 is a true and correct copy 
of a Sale and Lease Agreement dated October 8, 
1943, executed by petitioner and Equipment Associ- 
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ates. Similar sale and lease agreements were ex- 
ecuted by petitioner and Equipment Associates in 
March, 1944, and and in June, 1945. All of said sale 
and lease agreements were substantially similar in 
terms to those contained in Exhibit 2, differing only .- 
as to date and the amount of the sales value of the 
equipment. 


8S. The rentals paid by petitioner to Equipment 
Associates for the use of the equipment pursuant to 
the sale and lease agreements described in para- 
graph 7 above were as follows: 


es... ... ee eee $ 6,892.50 
ee... oe 41,134.82 
Ce eo. 29 434.46 
1ouG .......... ee 11,782.32 
27 ....... 900.00 


Attached hereto and made a part hereof as Exhibit 
3 is a true and correct list of all rentals paid by 
petitioner for equipment rented from Equipment 
Associates and from the United States Army and 
others for the period beginning January, 1942, and 
ending February, 1947. The rentals paid were the 
same in all cases for comparable periods and were 
all in accord with Tacoma Terminal] Tariffs filed 
with the Public Service Commission of the State 
of Washington, 1n compliance with See. 10383 of 
Remington’s Revised Statutes of Washington. 


9. The petitioner secured authority from the 
War Production Board for the purchase of the 
needed equipment because it could secure such au- 
thoritv; the petitioner, in three cases, ordered the 
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equipment and sent a check with the order and be- 
fore these checks were returned to Tacoma for pay- 
ment, the partnership gave petitioner a check for 
the exact amount of the check petitioner had sent 
with the order, plus freight, exeept in one case. The 
pertinent dates and amounts are as follows: 


Date Petitioner’s Date Equip. 

Cheek Amount Date Paid Assoc. Check 
9/30/1943 $ 9,529.44 10/13/1943 10/11/1948 
3/21/1944 10,298.60  4/ 3/1944 3/27/1944 
6/16/1945 10,319.61 6/27/1945 7/30/1945 


10. The capital invested in Equipment Associates 
consisted solely of cash furnished in equal amounts 
by the partners. Hach partner contributed $2,500.00. 
The investment made by W. Hopkins was from his 
personal funds. Investments made by the other 
partners were in part from personal funds and in 
part from bank loans. 


11. During the period here involved no dividends 
were declared by petitioner. Prior to this period the 
last dividend was in 1942, and the first dividend 
after this period was in January, 1946, in the amount 
of $12,000.00. Corporate salaries authorized by peti- 
tioner under dates of September 1, 1941, and No- 
vember 1, 1943, and paid to the officers designated 
below during the period here involved were as 


follows: 
Officer Sept. 1, 1941 Nov. 1, 1943 
I RL S20 Sie OOO, Wee 
PVG IMS MMC RING: -.....1..-2-----c-eeseneneenaeee 9,600 $12,750 
(2h 0000 0) re +,800 9,850 
Ay, ld) (1S! ee ee 4,500 6,000 
DNA... aR ae $30,900 $28,600 


Attached hereto and made a part hereof, as Exhibit 
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4, is a true and correct summary of the partners’ 
investments and withdrawals in Equipment Asso- 
ciates for the period involved in this proceeding. 


12. The following then-existing facts were con- 
sidered by the partners of Equipment Associates be- 
fore the decision to organize the partnership was 
made: 

(1) Petitioner needed an assured source of 
equipment. 


(2) It was becoming difficult to secure equip- 
ment. 


(3) The business of the petitioner at that 
time consisted almost entirely of handling ship- 
ments in connection with World War IT which 
might cease at any time due to changes in war 
conditions or termination of the war; the par- 
ticular shipments at that time being for the 
Alcan Highway to Alaska and lend-lease goods 
to Russia. 


(4) Payments for rental equipment were 
substantial. 


(5) Petitioner’s profits were such that it al- 
ready was in the 90% bracket under the excess 
profits tax and no substantial benefit would re- 
sult from petitioner acquiring the necessary 
equipment. 


13. The partnership Equipment Associates filed 
income tax returns for the years 1944 to 1946, in- 
elusive, including the period from January 1, 1947, 
to June 30, 1947, when it was liquidated, in which it 


Or 
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reported gross profits, deductions and net profits as 
follows: 


1944 1945 1946 1/1-6/30/47 
tross Profit ......$41,468.32 $80,568.07 $11,725.32 $ 912.72 
*Deductions. ...... 7,183.40 8,271.9) 6,185.23 41,035.79 
$34,284.92 $22,290.16 4 6,590.09 ($ 123.07) 
Distribution 
Stoeking .......... $11,428.31 $7,480.05 $2,196.69 
iwenivell 11,428.31 7,430.05 2,196.70 
Hopkins .......... 11,428.30 7,430.06 2,196.70 


* Includes salary for S. B. Stocking of $2,400.00 per year for 
1944, 1945 and $1,050.00 for 1946. 


14. Attached hereto and made a part hereof as 
Exhibit 5 is a true and correct summary of the work- 
ing capital position of petitioner on certain des- 
ignated dates, to wit: August 31, 1943, September 
30, 1943; December 31, 1943; March 21, 1944; De- 
cember 31, 1944, and June 16, 1945. 


15. Attached hereto and made a part hereof as 
Hixhibits A, B and C, respectively, are the original 
corporation income and declared value excess-profits 
tax returns of petitioner, including schedules and 
other documents attached to said returns, for the 
taxable years ending December 31 of 1944, 1945 and 
1946. 


16. Attached hereto and made a part hereof as 
Exhibits D, E, F and G, respectively, are correct 
copies of partnership income tax returns of Equip- 
ment Associates for the years 1944 to 1946, inclusive, 
and for the period ending June 30, 1947. 


17. On April 23, 1946, Equipment Associates sold 
six pieces of equipment to petitioner for the sum of 
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$10,613.49, plus State of Washington sales tax of 
$318.40. 

The remaining three pieces of equipment were 
distributed to the partners on June 30, 1947, and the 
partners sold said equipment to petitioner on Octo- 
ber 27, 1947, for $2,500.00 each in cash. 


18. Subject to the approval and consent of the 
Court, either of the parties hereto may withdraw 
any or all of the exhibits attached hereto, or as may 
be otherwise received in evidence at this proceeding, 
for the purpose of preparing and substituting in 
their stead photostat copies thereof. 


/s/ HENRY C. PERKINS, 
Attorney for Petitioner. 


/s/ CHARLES OLIPHANT, FHP, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
ney for Respondent. 


EXHIBIT 1 
Partnership Agreement 
This Agreement Witnesseth: 


On September 22, 1943, Ralph H. Shaffer, Samuel 
B. Stocking, Kenneth M. Kennell and Winfred Hop- 
kins, entered into a copartnership agreement, which 
agreement was then oral. 


Now, Therefore, this written agreement evidences 
the articles of copartnership and agreement between 
the above-mentioned parties. 


1. The partnership shall be known and shall op- 
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erate and transact business under the firm name and 
style of Equipment Associates, in the City of Ta- 
coma, Pierce County, Washington. 


2. The purpose and business of said copartner- 
ship shall be primarily to furnish certain equipment 
for the use of Shaffer Terminals, Inc., and used in 
essential war work. It is understood that the finances 
of Shaffer Terminals, Inc., are not sufficient to Jus- 
tify the purchase by said Shaffer Terminals, Inc., 
of said equipment, such as dock tractors, lift trucks, 
etc. Equipment Associates will purchase such equip- 
ment, hold the same for the exclusive use of Shaffer 
Terminals, Inc., during the duration of the present 
emergency, and lease said equipment to said Shaffer 
Terminals, Inc., at a reasonable rate of rental. When 
not being used by Shaffer Terminals, Inc., said 
equipment may, with the consent of Shaffer Ter- 
minals, Inc., be temporarily leased to others who 
have use for said equipment in essential war work. 


3. Each partner will contribute an equal amount 
of money to the capital of the copartnership and will 
share equally in the profits of said business if there 
should be such profits. If salaries are to be paid to 
any of the partners, the amounts and terms of pay- 
ment of such salaries will be determined by a ma- 
jority vote of the partners and such salaries shall be 
in addition to the share of such partner or partners 
in the net profits. 


4. Said partnership may, if decided by a vote 
of the partners, finance other institutions for like 
equipment to be used in essential war work. At the 
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time of the termination of the war or the emergency 
created thereby, the partnership will then determine 
the disposition to be made of the assets of the part- 
nership. 


5. Itis not contemplated that it will be necessary 
for any partner to devote a considerable amount of 
his time to the affairs of the copartnership. Until 
otherwise determined by the copartnership, the af- 
fairs of the copartnership shall be under the super- 
vision of Samuel B. Stocking, who is authorized to 
sign all documents and checks on banking accounts 
on behalf of the copartnership. 


6. The copartnership is authorized and em- 
powered to purchase from Shaffer Terminals, Inc., 
such equipment as Shaffer Terminals, Inc., may de- 
sire to dispose of at prices to be agreed upon be- 
tween the copartnership and said Shaffer Terminals, 
Ine. 


7. These articles of copartnership may be 
amended and the powers of the partnership enlarged 
by the mutual agreement of the parties hereto. 


8. This partnership shall continue for a period 
of ten (10) years but may be terminated at any time 
by the action of any partner in giving notice to the 
other partners of the termination of this agreement. 
In the event that the partnership is terminated, as 
herein last provided, the remaining partners shall 
have the right, and are given the option, to purchase 
the interest of the retiring partner at the then book 
value of his interest as shown by the books of the 
partnership. 
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9. In the event of the death of any partner, the 
remaining partners are authorized to continue the 
business of said partnership until such time as the 
heirs or legal representatives of the deceased part- 
ner take such action as will cause a dissolution of 
the partnership. 


10. Until otherwise determined by the action of 
the partners, the principal place of business of the 
partnership will be at the general offices, Dock No. 1, 
of Shaffer Terminals, Inc., in the citv of Tacoma, 
Washington. 

It Witness Whereof, the parties hereto have here- 
unto set their names this 8th day of October, 1943. 

/s/ RALPH H. SHAPPER, 
Tacoma, Wash. 

/s/ SAM B. STOCKING, 
Route #1, Box 442, 
South Tacoma, Wash. 

/s/ K. M. KENNELL, 
3715 East L Street, 
Tacoma, Wash. 

/s/ WINFRED HOPKINS, 


2005 East 34th Street, 
Tacoma, Wash. 


30 Shaffer Terminals, Inc., vs. 
EXHIBIT 2 
Sale and Lease Agreement 


This Sale and Lease Agreement made and entered 
into as of September 30, 1943, by and between Shaf- 
fer Terminals, Inc., a corporation, and Equipment 
Associates, a copartnership, consisting of Ralph H. 
Shaffer, Samuel B. Stocking, Kenneth M. Kennell 
and Winfred Hopkins, 

Witnesseth: Shaffer Terminals, Inc., has hereto- 
fore purchased certain machinery and equipment de- 
scribed in ‘‘ Exhibit A,’’ hereto attached and made a 
part hereof, as if fully set forth in this paragraph. 

On September 30, 1943, Shaffer Terminals, Inc., 
sold and transferred said equipment to said Equip- 
ment Associates for the sum of $9,529.44, under the 
following terms and conditions, to wit: 

Shaffer Terminals, Inc., reserves the exclusive 
right to lease said equipment from Equipment As- 
sociates during the entire time of the emergency 
created by the existing war in which the Govern- 
ment of the United States of America is engaged 
and said Shaffer Terminals, Inc., agrees to pay to 
Equipment Associates a monthly rental of $3.00 per 
hour of use, minimum 200 hours per month, for the 
use of said equipment and machinery until a differ- 
ent monthly rental is agreed upon by the parties 
hereto. Rate reduced to $2.75 per hour with no mini- 
mum on March 1, 1944. 

In the event Equipment Associates shall deter- 
mine to dispose of any of said equipment, Shaffer 
Terminals, Inc., is given the first right to purchase 
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said equipment at a price to be agreed upon by the 
parties hereto and if a price cannot be agreed upon, 
each party will name one arbitrator; the two arbi- 
trators thus selected will name a third arbitrator, 
and the determination of any two of said arbitrators 
shall be binding upon the parties hereto and the 
equipment will be sold at the price so fixed; pro- 
vided, that Shaffer Terminals, Ine., shall not be 
obligated to purchase said equipment and machin- 
erv but may exercise its option so to do. 

It is contemplated that further equipment and 
machinery will be required from time to time by 
Shaffer Terminals, Inc., and that said equipment 
will be provided by said copartnership and leased by 
said Shaffer Terminals, Inc. If and when said 
equipment and machinery is so purchased and so 
leased, an inventory of said equipment and ma- 
chinery, together with the monthly rental to be paid 
therefor, shall be attached to this agreement and 
identified as a part thereof by the signatures of the 
parties hereto and thenceforth the terms of this 
agreement shall apply to said additional equipment 
and machinery. 

It is understood that the equipment and machinery 
herein referred to is necessary for the operations 
of Shaffer Terminals, Inc., in doing essential war 
work; that the finances of said Shaffer Terminals, 
Ine., are not such at this time as to justify the pur- 
chase by said Shaffer Terminals, Inc., of said equip- 
ment and machinery and that the said partnership, 
Equipment Associates, has been organized for the 
purpose, among other things, of providing the neces- 
sary finances for Shaffer Terminals, Inc. 
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Shaffer Terminals, Inc., will at all times keep any 
and all of said leased property insured against fire, 
theft, property damage and public lability, such in- 
surance to be payable to the parties as their interests 
may appear. Shaffer Terminals, Inc., will hold 
Equipment Associates harmless from any lability 
on account of any accidents which may happen to 
said equipment and machinery and all liability to 
any parties for the use thereof. Shaffer Terminals, 
Tne., will pay all operating costs and ordinary main- 
tenance and repairs for said equipment and ma- 
ehinery and at the termination of the rental period 
will return said property to Equipment Associates 
in as good condition as when received, ordinary wear 
and tear excepted. 


In Witness Whereof, Shaffer Terminals, Inc., has 
caused this contract to be executed by its officers 
thereunto duly authorized and Equipment Associ- 
ates has caused this instrument to be executed for 
and on its behalf by Samuel B. Stocking, the duly 
authorized manager of said copartnership, this 8th 
day of October, 19438, the contract to be effective as 
of September 30, 1943. 


SHAFFER TERMINALS, INC. 
By /s/ RALPH H. SHAFFER, 
/s/ KK. M. KENNELL, 
Secretary. 
EQUIPMENT ASSOCIATES, 


By /s/ 8S. B. STOCKING, 
Managing Partner. 


1942 
January 
February 
Mareh 
April 
May 
June 
July 
August 
September 
Oetober 
November 


December 


1948 
January 
February 
Mareh 
Apru 
May 
June 
July 
August 
September 
Oetober 
November 
December 


1944 
January 
February 
Mareh 
April 
May 
June 
July 
August 
September 
October 
November 
Deeember 
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EXHIBIT 3 
List of Rentals Paid by Shaffer Terminals, Ine., on 


Account of Leased Equipment 


U.S. Army Equipment Associates 


$ 1,726.50 
$ 1,726.50 


$ 2,236.50 
1,800.00 
2781.00 
1,800.00 
2,940.00 
2350.00 
1,881.00 
2,049.00 
1,710.00 
1,800.00 
1,800.00 
2 046.00 


$25,693.50 


¢ 1,800.00 
1,800.00 
286.00 
302.50 
2,865.00 
2,066.50 
4,544.50 
4,766.25 
4,053.75 
4903.50 
2,581.75 
2633.50 


$32,603.25 


$ 1,800.00 
2347.50 
2745.00 


$ 6,892.50 


$ 2,283.00 
1,800.00 
704.00 
1,476.75 
4,787.75 
3,833.50 
4,776.06 
5,558.44 
4,269.38 
4,516.19 
5,411.00 
1mS.75 


$41,134.82 
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Al) Others 


$ 519.00 


576.00 
816.00 


1,466.00 

$ 3,377.00 
$ 534.75 
243.00 
150.00 
948.00 
2,007.00 
2,859.00 
2,091.00 
1,716.00 
267.00 


$10,815.75 
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1945 


January 
February 
March 
April 
May 

June 
July 
August 
September 
October 
November 
December 


1946 
January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 


1947 
January 
February 
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U.S. Army Equipment Associates All Others 


$ 3,388.75 
1,692.00 
1,240.25 
1,290.25 
3,682.00 
1,918.75 
1,696.50 

272.25 
108.00 


$15,288.75 


$ 3,397.63 
3,454.00 
1,120.63 
1,607.38 
3,572.94 
2,619.38 
4,888.81 
2,749.31 
1,397.50 

397.38 
671.00 
3,558.50 


$29,434.46 


$ 2,684.69 
1,115.13 
3,932.50 

450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 


$11,782.32 


$ 450.00 
450.00 


$ 900.00 


Equipment Rented to Other Than Shaffer Terminals 


1944 
June 
July 
December 


1945 
Mareh 
April 
May 
July 
December 


$ 93.50 
48.00 
192.00 


$ 13.50 
232.50 
627.00 

49.50 
21.00 


$ 333.50 


943.50 


$1,277.00 
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Contributions—Sehedule I 
Shaffer Terminals 1944 Return 
American Red Cross, Tacoma, Wash. ................6 400.00 
INR PIOMM TOD. ASSN, ...1.........c0.......ceseccccnnceserecess 10.00 
Macome, Policcdelict ..................-ccsssve----aecee-..- 10.00 
ooo cso oe cs vaca ieennccdecne ct navecneeeceants 125.00 
bo Re 800.00 
TOM OSIS TGO@UE ..................0....-cc0ceseccecseenenees 25.00 
ireme Lutheran College ......................:.----ce-0-+ 500.00 
CoWeeoo. Puget Sound ..............-......1..-.cccecceeses 500.00 
$2,370.00 
DO) OF yo a $2 229.61 
MEMOIR IC .......-------c---c-----csecccccecerceececsecsseeseecee-ap LaOS 
Other Deduetions—Line 29 
BAUME GNSC ......-... oe ecneetonencececweeneneancenctereccesea th 1,660.29 
ONMRMMIR, SOP oo coke coevnceceeoienseasnececoerecnecestentoiae 25% a2 
Co Ma) 4,632.06 
Sooo scc an cnesceaciacessoccccescccdcecsunsnnsnssees 435.07 
PGC GION CMS .................c0-...cccnecsnceeeceneeccceeess 0,325.09 
SRN occ sap cc ncnn nc cn nennncascccdneensnsececeues 1,709.98 
io niewaver and Powev...................:.......-.cccs.- 1,807.57 
Cee 0 2,205 
TCO: DC a 9,804.18 
Colepnoneind Telegraph ............---..ccc-.cscsseee- Pappotial UW) 
$35,089.11 
Less Unallowable Dues.........0002..0..200-..--- 562.00 
$34,527.11 
Labor—Schedule B 
TCL. sag A $ 37,605.00 
Pe MBI... == 5322 5ncansescdqcesbaeececnndnn-seasceaeeee 180,853.87 
Al 7,493.00 
$225,951.87 
ea Oo ce nee 60,500.59 
$165,451.28 
Gross Reeeipts—Line 4 
Wovdimeand Unloading ..................--.--.-----0---.play, L020] 
MUNI. 5.2 --0-.nnnecasconeseenescosarecceocsnsecescnccnsss 137,158.72 
Uo __—_——— a aie sss aaaeias 12, 165,59 
LS coal 51,542.45 
Be 2 AS Oe 156,434.69 


$496,464.16 
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Fixed Assets 
Shaffer Terminals 


1/1/44 
Machinery and Equipment ......$45,680.95 
Furniture and Fixtures ............ 4,523.14 
BOW Os <2 2. sic0i a .cureuske eee ee 2,930.09 
$53,134.18 


Rent 
Bquipment .....5-.23.... 
Equipment in General Expense ...................--- 
Plant Facilities ......2..2:2 ee 


Year 1944 
12/31/44 
$49,728.10 
4,604.65 
2,930.09 


$57,262.84 
$ 72,810.91 


4,083.00 
107,641.02 


$184,534.93 
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Income Tax Unit 
IT :C1:CC-2 
Treasury Department 


Office of 
Commissioner of Internal Revenue 
Washington 25 


Notice of Adjustment 
of Excess Profits Tax Ten Per Cent Credit 


Serial No. of Return: 4000140-45 
Allowed: $2,248.84 


Schedule No. 552 
Shaffer Terminals, 
P. O. Box 1157, 
Tacoma, Wash. 


Gentlemen: 

An examination of the excess profits tax return 
filed for the year 1944, indicates that credit was 
not taken thereon for the ten per cent credit pro- 
vided by Section 784(a) of the Internal Revenue 
Code, as added by the Tax Adjustment Act of 1945. 
Such eredit has been allowed in the amount stated 
above, and has been abated, credited, or refunded 
in accordanee with the present status of your tax 
account for the year involved, as stated below. 

A check for any amount refundable is transmitted 
herewith. No interest is payable on this allowance. 


48 Shaffer Terminals, Inc., vs. 
By direction of the Deputy Commissioner: 


Very truly yours, 


/s/ T. C. ATKINSON, 
Head of Division. 


Abated: $2,248.84 

Credited: $ 

Refunded: $ 

Internal Revenue Agent in Charge: 


Bureau records indicate that the return in this 
case was referred to you. In accordance with Com- 
Mim. Coll. No. 5910 R. A. No. 1452 you will have 
the amount of this allowance stamped on the return 
and this copy attached thereto. 

Form 7986-D 
Aug., 1945 
(Duplicate) 


Consent Fixing Period of Limitation Upon 
Assessment of Income and Profits Tax 


In pursuance of the provisions of existing Inter- 
nal Revenue Laws, Shaffer Terminals, Inc., a tax- 
payer (or taxpayers) of Tacoma, Washington, and 
the Commissioner of Internal Revenue hereby con- 
sent and agree as follows: 

That the amount of any income, excess-profits, or 
war-profits taxes due under any return (or returns) 
made by or on behalf of the above-named taxpayer 
(or taxpayers) for the taxable year ended Decem- 
ber 31, 1944, under existing acts, or under prior 
revenue acts, may be assessed at any time on or 


Commissioner of Internal Revenue 49 


before June 30, 1950, except that, if a notice of a 
deficiency in tax is sent to said taxpayer (or tax- 
payers) by registered mail on or before said date, 
then the time for making any assessment as afore- 
said shall be extended beyond the said date by the 
number of days during which the Commissioner is 
prohibited from making an assessment and for sixty 
days thereafter. 
[Seal] SHAFFER TERMINALS, INC., 
Taxpayer. 
By /s/ K. M. KENNELL, 
Vice President. 
/s/ GEO. J. SCHOENEMAN, 
Commissioner of Internal 


Revenue. 
By C.R.M. 


February 11, 1949. 


[Stamped]: Received Feb. 11, 1949, Northwest- 
ern Division Seattle office. 


(Duplicate ) 


Consent Fixing Period of Limitation Upon 
Assessment of Income and Profits Tax 


In pursuance of the provisions of existing Inter- 
nal Revenue Laws, Shaffer Terminals, Inc., a tax- 
payer (or taxpayers) of Tacoma, Washington, and 
the Commissioner of Internal Revenue hereby con- 
sent and agree as follows: 
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That the amount of any income, excess-profits, 
or war-profits taxes due under any return (or re- 
turns) made by or on behalf of the above-named 
taxpayer (or taxpayers) for the taxable year ended 
December 31, 1944, under existing acts, or under 
prior revenue acts, may be assessed at any time on 
or before June 30, 1949, except that, if a notice of 
a deficiency in tax is sent to said taxpayer (or tax- 
payers) by registered mail on or before said date, 
then the time for making any assessment as afore- 
said shall be extended beyond the said date by the 
number of days during which the Commissioner is 
prohibited from making an assessment and for sixty 
days thereafter. 


[Seal] SHAFFER TERMINALS, INC., 
Taxpayer. 
By /s/ SAM B. STOCKING, 
President. 


/s/ GEO. J. SCHOENEMAN, 
Commissioner of Internal 
Revenue. 


By /s/ L. C. H. 


Nov. 18, 1947. 


[Stamped]: Received Nov. 18, 1947, Seattle Di- 
vision. 
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Page 2 Questions 


(a) Date of incorporation April 16, 1921. 

(b) State or country Wash. 

(ec) Collector’s office in which your income tax return for the tax- 
able year was filed Tacoma, Wash. 

(d) Is this a consolidated return? No. If so, procure from the 
collector Form 851, Affiliations Schedule, which shall be filled 
in, sworn to, and filed as a part of the consolidated income tax 
hetuiin. 

(e) In computing the excess profits credit under the invested 
eapital method, do you elect to include in excess profits net 
ineome interest reeeived on, reduced by the amount of amor- 
tizable bond premium under section 125 attributable to, all 
Government obligations described in section 22(b) (4) of the 
Internal Revenue Code? (Answer ‘‘ves’’ or ‘‘no’’) Yes. 

(f) Axe you a transferor or transferee upon an exchange as de- 
fined by section 760 or 761 of the Interna] Revenue Code? 
(Answer ‘‘yes’’ or ‘‘no’’) No. 

(g) Does this return involve an adjustment of the excess profits 
tax liability due to the application of the sections specified in 
(1) below? (Answer ‘‘yes’’ or ‘‘no’’) No. 

[Sections (1), (2), and (3)—blank. } 

(h) State amount of total assets as of the end of the taxable year. 
(From Form 1120, page 4,line 8, last column), $194,317.45. 

(i) Has a construetive average base period net income under sec- 
tion 722 been used in computing the excess profits credit used 
on this return? No. 

{| Seetions (1), (2), and (3)—blank. } 

(j) Is any unused excess profits credit adjustment computed with 
the use of a constructive average base period net income ’?...... 
Tf the answer is ‘‘yes,’’ attach schedule showing computation. 


Schedule A.—Excess Profits Net Income Computation 


Column 1 Column 2 
Ineome Credit Invested Capital 
Line No. Method Credit Method 


1. Normal-tax net income (computed without allow- 
ance of eredit for income subject to excess profits 
tax and without allowance of dividends received 


eueait) Gtem 38, page 1, Form 1120)_..__............... $42,362.49 
5. 50 per cent of interest on borrowed capital.............. 877.54 
Ue Mom@amonr 1iTVES 2 0 6...2.....c2-ccess0sscecsssteeetidiicsesssteee $43,240.03 


16. Excess profits tax net income computed without 
regard to deduetions applicable to life insurance 
coimpanies (line 7 minus lime 15) .ccesseeeeewe....! $43,240.03 


o4 Shaffer Terminals, Inc., vs. 


18. Excess profits net income computed under income 
credit method or invested capital eredit method 
(line 16, or line 16 minus line 17 in ease of a life 
MASUMANCE: COMPANY) mete... e..-- ses eee ceededee cases $43,240.03 


[Lines 2, 3, 4, 6, 8, 9, 10, 11, 12, 18, 14, 15, and 17—blank. ] 


Schedule B.—Excess Profits Credit—Based on Income Page 3 
{No data supplied in this schedule. } 


Page4 Schedule C.—Excess Profits Credit—Based on 
Invested Capital 


Equity Invested Capital at the Beginning of the Taxable Year 
(See Instructions for Schedule C, lines 1 to 12, inelusive) 


1. Money paid in for stock, or as paid-in surplus, or 
asarcontribution to Cajpiiialle..-..22..--22.----caee 2. $20,000.00 


[Lines 2 and 8—blank. | 


4. (a) Accumulated earnings and 
DROUWGS .2.c0c.ca-centeen ee $83,219.31 


[Seetions (b) and (c)—blank. ] 


(d) Accumulated earnings and profits (item 
4 (a)) as adjusted by item 4 (b) and (c)........ 83,219.31 


[Lines 5, 6, and 7—blank. ] 


8. Totalot limes 1 to (oc. eke eee $103,219.31 
[Lines 8 through 13—blank. | 


14. Equity invested capital at beginning of taxable 
years(lineS minusiine 13) oem. ...2c:...2n..ceeee $103,219.31 


Average Addition to Equity Invested Capital During 
the Taxable Year 


(See Instructions for Schedule C, lines 1 to 12, inclusive) 
[ Lines 15 through 21—blank. | 


22. ‘Total of lines |-qng?] ==. = ee ee $103,219.31 


Average Reduction in Equity Invested Capital 
During the Taxable Year 


(See Instructions for Schedule C, lines 1 to 12, inclusive) 
{ Lines 23 through 27—blank. ] 
(See Instructions for Schedule C, lines 28 to 40, inclusive) 


28. Average equity invested capital 

(line 22 minus line:27 ee... See $103,219.31 
29. Average borrowed eapital 

(atvaeit schedule) s.:..----22--:..cc8 ee $ 36,125.68 
30. Average borrowed invested capital ; 

(50 per ¢ent of line 29) ....22.... 2 18,062.84 
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31. Average invested capital (line 28 plus line 30)......6121,282.15 
32. Total inadmissible asscets..........000000.... $ 2,400.00 


33. Total admissible and inadmissible 
Re .........iceencdincened $173,079.43 


34. Pereentage which line 32 is of line 33......1.3866% 
35. Reduction on account of inadmissible assets 


(come. peumaeriteot Wie 31)... ecscccdbesssnoece ees 1,681.70 
36. Invested capital (line 31 minus line 35)..0000000....... $119,600.45 


37. Portion of line 36 (not over $5,000,000) ; 
Girgmeueantrat O Per Cent.as.....c0........cccscecsecasecccoeecores $ 9,568.04 


[Lines 38 and 39—blank. ] 


40. Excess profits credit—based on invested capital 
(rovaot lines 37 to 39).............sccecccccsscoeecsssttoerseecnne 9,508.04 


Borrowed Capital 
Shaffer Terminals 1944 Return 


Additions Reductions Balanee Days Product 
$32,000.00 81 $2,592,000.00 


3/21/44 $5,000.00 27,000.00 134  3,618,000.00 
8/ 2/44 $10,000.00 37,000.00 56 2,072,000.00 
9/29/44 15,000.00 52,000.00 95 +4,940,000.00 
$13,222 000.00 
Average..................$36,125.68 
Assets 
1 22 One $151,841.40 
15: ae ine ee 194,317.45 
$346,158.85 
AVGTABC.....-20.020202 $173,079.48 
Inadmissibles 
ME ere. $2,400.00 


POC a ene) 1.3866 
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Shaffer Terminals Ine. 1945 


Depreciable Assets 
1/1/45 12/31/45 


PS ee $ 2,930.09 $ 2,930.09 
Machinery and Equipment.......... 49,728.10 50,685.55 
Otice Mquipment ...................... 4,604.65 5,398.78 

$57,262.84 $58,974.42 
Contributions 
WusComm. of Slavie Ame. .......::..........02.-..----000! $ 50.00 
PO Moone bc nacvenanstcicenntccesc et beee 400.00 
National Prob. Association ......................--..c-20- 30.00 
Somrmo@emoys Cll) _.................---.--cesec--cccensetsger 100.00 
Na ee re ease 600.00 
LILO, PPT. 275.00 
MIME UMOSIS LiCAPE .........-..-..-...----.conacecsnoneesnnceee 5.00 
College Puget Sound .........--....---..-ccececceee 250.00 
Tacoma Council of Churches ...........................--- 100.00 
$1,810.00 
Labor—Schedule B 
wh, 9 ee C795 707 
oc 135,91 192 
bso be re 5,148.91 
$179,018.80 
Ces OS ror eee 39,896.19 
$139,122.61 
Gross Reeeipts—Line 4 
Neading Aad Unloadine .................cee-0ccceue-eoeee $106,696.49 
PWM M oo... 0-2-0 ccs 2fubcvcneoeesaccacenaces saecesceceeeiuee 119,950.16 
IVWietee MevITCOUS ccc... .<2n-- ns keeeee esac essa eisec seas noes 14,826.53 
eT NR re, cys cece: capes AUR cca wees 22,824.28 
eS ssc scons oct Oe 127,242.42 
$391,539.88 
Other Deductions—Line 29 
BOWED CVISO: .cccs.<occ-ceen-aonn0sdsldgasdecdecedestececanstees $ 1,663.03 
WO ePCMUOSIOCTISE ........--.------.-2-0--acecscecereocerceccerseevoee 1,437.27 
VMS On ee ae 843.13 
@).00ll i 13,766.24 
NUSUBMTCO .........022ccccec-ceacccsessccesccesscooceesecerentereenes 1 ,205:21 
ieee etcrand Power ....................-..-.0.-0--00 2,048.25 
Clio. [OSS eC ost st 
EE TONORGWODISE ...........---nccesceceecssoeccceensssaesscrsaceee §,429.70 
Talephone and Telegraph .........................2.-0--+- 2,570.26 
$33,954.80 
le@seeUiallowable Dues ..........-......0.-cceecccecseess 661.00 


$33,293.80 


62 Shaffer Terminals, Inc., vs. 
(Duplicate) 


Consent Fixing Period of Limitation Upon 
Assessment of Income and Profits Tax 


Tacoma, Wash., Feb. 10, 1949. 


In pursuance of the provisions of existing Inter- 
nal Revenue Laws, Shaffer Terminals, Inc., a tax- 
payer (or taxpayers) of Tacoma, Washington, and 
the Commissioner of Internal Revenue hereby con- 
sent and agree as follows: 


That the amount of any income, excess-profits, or 
war-profits taxes due under any return (or returns) 
made by or on behalf of the above-named taxpayer 
(or taxpayers) for the taxable year ended Decem- 
ber 31, 1945, under existing acts, or under prior 
revenue acts, may be assessed at any time on or be- 
fore June 30, 1950, except that, if a notice of a 
deficiency in tax is sent to said taxpayer (or tax- 
payers) by registered mail on or before said date, 
then the time for making any assessment as afore- 
said shall be extended beyond the said date by the 
number of days during which the Commissioner is 
prohibited from making an assessment and for sixty 
days thereafter. 

[Seal] /s/ SHAFFER TERMINALS, INC., 

Taxpayer. 


By /s/ K. M. KENNELL, 
Vice President. 
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/s/ GEO. J. SCHOKNEMAN, 
Commissioner of Interna] 
Revenue. 


By /s/ C.R.M. 


Feb. 11, 1949. 


[Stamped]: Received Feb. 11, 1949, Northwest- 
ern Division Seattle office. 


(Duplicate) 


Consent Fixing Period of Limitation Upon 
Assessment of Income and Profits Tax 


Nov. 23, 1948. 


In pursuance of the provisions of existing Inter- 
nal Revenue Laws, Shaffer Terminals, Ine., a tax- 
payer (or taxpayers) of ''acoma, Washington, and 
the Commissioner of Internal Revenue hereby con- 
sent and agree as follows: 


That the amount of any income, excess-profits, or 
war-profits taxes due under any return (or returns) 
made by or on behalf of the above-named taxpayer 
(or taxpayers) for the taxable year ended Decem- 
ber 31, 1945, under existing acts, or under prior 
revenue acts, may be assessed at any time on or be- 
fore June 30, 1949, except that, if a notice of a defi- 
ciency in tax is sent to said taxpayer (or taxpayers) 
by registered mail on or before said date, then the 
time for making any assessment as aforesaid shall 
be extended beyond the said date by the number of 
days during which the Commissioner is prohibited 
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from making an assessment and for sixty days 
thereafter. 


[Seal] SHAFFER TERMINALS, INC., 
Taxpayer. 
By /s/ K. M. KENNELL, 
Vice Pres.-Secy. 
/s/ GEO. J. SCHONEMAN, 
Commissioner of Internal 


Revenue. 
By L.C.M. 


Nov. 24, 1948. 


[Stamped]: Received Nov. 24, 1948, Seattle Di- 
vision. 


For Calendar Year 1945 


ee 


k. Exesns profite not inowme (line 18, Schedule A) 


or Kecal year beginning 


R. Specie exemption 


i. Eusess profits eredit—tbased on income (line 46, Behedule B)__...__..___ 
4. Biseses profits credit—based on invested capital (line 40, Bohedule C)__ 
1. Unufed exenss profits credit adjustment (attach schedule). 


3 Tetal of items 2 to 5. 


/. Didrence between item 1 end Stem @_____ 
b Aielted cneum peciita net income (iam 7, eotuma 1, or item 7, a 
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Page 2 Questions 


(a) Dateofineorporation 4/16/21. 

(b) State or country Washington. 

(ec) Colleetor’s office in which your income tax return for the tax- 
able year was filed Tacoma, Washington. 

(d) Is this a consolidated return? No. If so, proeure from the 
eolleetor Form 851, Affiliations Schedule, which shall be filled 
in, sworn to, and filed as a part of the consolidated income 
tax return. 

(e) In computing the excess profits credit under the invested 
capital method, do you elect to include in excess profits net 
income interest reeeived on, redueed by the amount of amor- 
tizable bond premium under section 125 attributable to, all 
Government obligations described in section 22(b) (4) of the 
Internal Revenue Code? (Answer ‘‘yes’’ or ‘‘no’’) yes. 

(f) Are you a transferor or transferee upon an exchange as de- 
fined by section 760 or 761 of the Internal Revenue Code? 
(Answer ‘‘yes’’ or ‘‘no’’) no. 

(zg) Does this return involve an adjustment of the excess profits 
tax liability due to the application of the sections specified in 
(1) below? (Answer ‘‘yes’’ or ‘‘no’’) no. 

[Sections (1), (2), and (3)—blank. | 

(h) State amount of total assets as of the end of the taxable year. 
(From Form 1120, page 4, line 8, last column), $112,532.01. 

(1) Has a constructive average base period net income under see- 
tion 722 been used in computing the excess profits eredit used 
on this return? No. 

[Sections (1), (2), and (3)—blank. ] 

(3) Is any unused excess profits credit adjustment computed with 
the use of a constructive average base period net income? No. 
If the answer is ‘“‘yes,’’ attach schedule showing computation. 


Schedule A.—Excess Profits Net Income Computation 


Column 1 Column 2 
Income Credit Invested Capital 
Line No. Method Credit Method 


1. Normal-tax net income (computed without allow- 
ance of eredit for income subject to excess profits 
tax and without allowance of dividends received 


eceairy (item 38, page 1, Form 1120)....................0.. $28,309.81 
5. 50 per cent of interest on borrowed eapitall.............. 598.88 
fi. Tota | CLT I Ca | ee ce $28,908.69 


16. Excess profits tax net income computed without 
regard to deductions applicable to life insurance 
companies (line 7 minus line 15)... eee $28,908.69 
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18. Excess profits net income computed under income 
eredit method or invested capital eredit method 
(line 16, or line 16 minus line 17 in ease of a 
litesinstimance company) .......-2...... 2. ee $28,908.69 


{Lines 2, 3, 4, 6, 8, 9, 10, 11, 12, 13, 14, 15, and 17—blank.] 
Sehedule B.—Exeess Profits Credit—Based on Income Page 3 
[No data supplied in this sehedule. | 
Page4 Schedule C.—Excess Profits Credit—Based on 
Invested Capital 
Equity Invested Capital at the Beginning of the Taxable Year 
(See Instructions for Schedule C, lines 1 to 12, inclusive) 
Line No. 
1. Money paid in for stock, or as paid-in surplus, 
or as a*econtribution to capital...) ee $20,000.00 
{Lines 2, 3, 4 (a), (b) (¢)—blank. | 
(d) Accumulated earnings and profits 
(item 4 (a)) as adjusted by item 4 (b) and (ce) 42,117.29 


[Lines 5, 6, and 7—blank. | 


8. Totalotslines 10. 7......-2..:.02.2.. $62,117.29 
[Lines 9, 10, 11, 12, and 13—blank. ] 


14. Equity invested capital at beginning of taxable 


year (line § minus line 13)..............ca.:- $62,117.29 
Average Addition to Equity Invested Capital During the 
Taxable Year 


(See Instructions for Sehedule C, lines 1 to 12, inclusive) 
{Lines 15, 16, 17, 18, 19, 20, and 21—blank. | 


22. Totalof lines ?4%and 21 ....02" $62,117.29 
Average Reduction in Equity Invested Capital During the 
Taxable Year 


(See Instructions for Schedule C, lines 1 to 12, inelusive) 
{Lines 23, 24, 25, 26, and 27—blank. | 

(See Instructions for Schedule C, lines 28 to 40, inclusive) 
28. Average equity invested eapital (line 22 


minus line 27) ...........-.....2:.. 45 $62,117.29 
29. Average borrowed eapital 

(ath@alischedule) ......-cc-.2.. eee $21,980.02 
30. Average borrowed invested capital 

(50 per eentiofeline 29)... =a eee 10,990.01 


31. Average invested capital (line 28 plus line 30)........ $73,107.30 
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32. Total inadmissible assets .............00...00-. $ 2,400.00 


33. Total admissible and inadmissible 
oo ree ee $153,424.73 


34. Pereentage which line 32 is of line 33........ 1.564% 
35. Reduetion on aceount of inadmissible assets 


(ee er cent of lime 31)........cc2.....2.....-..2cccecccsesccenees 1,143.40 
36. Invested capital (line 31 minus line 35).....00000000000.... $71,963.90 


37. Portion of line 36 (not over $5,000,000) ; 
Uemeteant At Go DCT Celt.............-.-eccNlccsecccseescsesoeesssah TOT 
[Lines 38 and 39—blank. ] 


40. Exeess profits credit—based on invested capital 


(Ga@ramon lames 37 to 39 ) cc... sc... .cksesccnsaditerseseennen ODED 
Shaffer Terminals Inc. 1945 
Borrowed Capital 

Reduetions Balance Days Prod. 
1/ 1/45 $52,000.00 ails $5,980,000.00 
4/25/45 $25,000.00 27,000.00 36 972,000.00 
5/31/45 20,000.00 7,000.00 153 1,071,000.00 
10/31/45 7,000.00 
$8 ,023,000.00 
ARWOTAGC......-.-.ccceeet $21,980.02 
Assets 

VM es ee ae $194,317.45 

12/2312 a nee 112,532.01 

$306,849.46 

BAW COMMING... 2 io7 inten zccearect $153,424.73 

Inadmissible Average .......... $2,400.00 
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Shaffer Terminals Ine. 1946 
Depreciable Assets 
1/1/46 12/31/46 


ROR... es eoace.--- segs. 2,900.00) § 29800 
Machinery and Equipment .......... 50,685.55 69,026.64 
Omree diquipment. ........-...----.-------- 5,398.78 5,492.76 


$58,974.42 $77,449.49 


Line 4+—Gross Receipts 


Teoaeinge .............. 00M... $55,026.18 
Womdeana Unload ..............-----.---- 49,647.47 
err 12,062.41 
ie. te 50,443.84 
$167,179.90 
Sehedule B—Labor 

DIY noone -cseccc-nsssscseststiseccs ceo d OmOmse 
ol) a 93,474.57 
IPPISMOUIATIGOUS ..........<.-2-------cccceecceee 2,705.26 
$90,750.16 

(a) CC nae 12,180.56 
$78,569.60 

Line 29e—Other Deductions 

Pamir Om Ora CNS Ceesee.c.......2e eset $ 2,506.58 
@wamewixpense -...............-...2.0.- 1,565.91 
Ne MOI A wEIXPONSC «.....--20cs:ecceeseee-+-- 8,534.64 
(CRUEL 1,550.87 
aehit, Waterand Power -............ 1eu6.3e 
Pe CNISC ...........-..-00-cerccereoees 1,201.49 
Aeaeror WXPCNse .....cscesecceee--ce-e---- 2,010.88 
Telephone and Telegraph ............ 2,407.24 
TSM coca cic sch 1c ces asia, 48.69 
$21,192.65 

ese Contributions ........20002.......- 330.00 


$20,862.65 
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EXHIBIT D 
Form 1065 United States Page 1 
Treas. Dept. Internal Revenue Service 1944 


Partnership Return of Income 
(To be Filed Also by Syndicates, Pools, Joint Ventures, Ete.) 
For Calendar Year 1944 
or fiscal vear beginning........ , 1944, and ending........ , 1945 


(File this return with the Collector of Internal Revenue not later 
than the 15th day of the 3d month following the 
close of the taxable year) 


(Print Plainly Name and Business Address of the Organization ) 
Equipment Associates 
P.O. Box 1157 
Tacoma, Washington 

Business or Profession, Renting Equipment. 

Item and Inst. No. Gross Income 

1. Gross receipts from business or profession.............. $41 468.32 
{Item 2—blank. ] 


3. Gross profit (or loss) from business or profession 
(item 4d less item ie .-.2 a... $41,468.32 


{Items 4 through 12—blank. | 


13. Totaliincomesmitems 3 to 12... $41 468.32 
Deductions 
14. Salaries and wages (do not include compensation 
LOY PALtNCIS) pe eee coos $ 360.00 


[Items 15 and 16—blank. ] 
17. Interest on indebtedness (explain in 


Schedule F) "Omlionn... ..2.... ee 228.55 
18. Taxes (explanmin schedule ©)... 23 ee 523.60 
[Items 19 and 20—blank. } 
21. Depreciation (explain in Schedule E).....................- 3,622.28 


[Item 22—blank. ] 
23. Depletion of mines, oil and gas wells, timber, ete. 


(submit schedule) Salary of Partner.................... 2,400.00 
24. Other deductions authorized by law 

(explain in Schedule F) Genl. Exp.....................---- 48.97 
25. Total deductions in items 14 to 24.0... $ 7,183.40 
26. Ordinary net income (item 13 less item 25).............. $34,284.92 


[Items 27 and 28—blank. ] 


Commissioner of Internal Revenue 77 


Page 2 
Schedules A and B—Blank 
Schedule C.—Taxes. (See Instruetion 18) 

Nature Amount 
OI 88) ens mi, x 6) 4) 
Joly wl aaa O72 
PO ooo oeccceccceecsceeece-cocsecssseenecca-o-c0Ua a. duduas cose wes 510.28 
Vowem Genter as item 18, page 1)..............ccsc000..--20nese0e-etted $523.60 


Schedule D—Blank 


Schedule .—Depreciation. (See Instruction 21) 
Kind of property, Tquipment 
Date aequired, 10/20/43 
Cost or other basis, $19,828.04 
[Blank] 
Depreciation allowed (or allowable) in prior years, $635.30 
Remaining cost or other basis to be reeovered, $19,192.74 
KMstimated life used in accumulating depreciation, 5 
Estimated remaining life from beginning of vear, 5 


Coe ne ane 


9. Depreciation allowable this year, $3,622.28. 
Hquipment Associates 1944 
Partners’ Income 
Share of Profit Salary Total 
S. B. Stocking, Tacoma, Wash. $11,428.31 $2,400.00 $13,828.31 
kK. B. Kennel], Tacoma, Wash... 11,428.31 11,428.31 
W. Hopkins, Tacoma, Wash..... 11,428.30 11,428.30 
$34,284.92 $36,684.92 


Schedule I.—Partners’ Shares of Income and Credits. Page 4 
(See Instruction for Schedule I) 
1. Name and address of each partner, (e) Sehedule 
[Sections (a), (b), (e), (d), (f), and (¢)—blank.] 


Continuation of Schedule J—Blank 


Questions 

1. Date of organization, October 1, 1943. 

2. Nature of organization (partnership, syndicate, pool, joint 
venture, ete.) Partnership. 

3. Was a return of income filed for preceding year? Yes. If so. 
to which collector’s office was it sent? Tacoma, Washington. 

4. Check whether this return was prepared on the eash [ ] or 
aeerual [x] basis. 
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5. State whether inventories at the beginning and end of the tax- 
able year were valued at (a) cost, or (b) cost or market which- 
ever islower None. 

If any other basis is used, attach statement describing basis 
fully, state why used and the date inventory was last recon- 
eiled with stock ............-.s0e.e ee ee 

6. Did the organization at any time during the taxable year own 
directly or indirectly any stock of a foreign corporation or of 
a personal holding company, as defined in section 501 of the 
Internal Revenue Code? No. 

7. Was return of information on Forms 1096 and 1099, Form W-2 
or Form W-2a, filed for the calendar year 1944? Yes. (See 
Instruction H.) 


Affidavit (See Instruction D) 

I swear (or affirm) that this return (including any accompany- 
ing schedules and statements) has been examined by me, and to 
the best of my knowledge and belief is a true, correct, and com- 
plete return. 

BUSCH & WEBB, Tacoma, Wash. 
(Name of firm or employer, if any) 


[Remainder of Affidavit—blank. ] 


EXHIBIT E 
Form 1065 United States Page 1 
Treas. Dept. Internal Revenue Service 1945 


Partnership Return of Income 
(To be Filed Also by Syndicates, Pools, Joint Ventures, Ete.) 
For Calendar Year 1945 
or fiscal vear beginning........ , 1945, and ending........ , 1946 


(File this return with the Collector of Internal Revenue not later 
than the 15th day of the 3d month following the 
close of the taxable year) 


(Print Plainly Name and Business Address of the Organization) 
Equipment Associates 
P.O. Box 1157 
Tacoma, Washington 

Business or Profession, Renting Equipment. 

Item and Inst. No. Gross Income 

1. Gross receipts from business or profession.............. $30,434.96 
[Items 2 through 11—blank. ] 


12. Other income (state nature of income) : 
Refund-of#Business Taxeeeee..... eae 133.11 


13. Total income in itemsi3 to 12... $30,568.07 
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Deductions 
14. Salaries and wages (do not inelude compensation 
SOC) 0... coccs.se--tese-catencnecccacceeenscescese-cde-eceeec ad 800,00 
{Items 15 and 16—blank. ] 
17. Interest on indebtedness (explain in Schedule F).. 179.26 


tee Varcsmexplain in Schedule C)................scscccceeseseee 254.85 
{Items 19 and 20—blank. ] 
21. Depreciation (explain in Schedule E)..........0..22...... 4,997.56 


{Item 22—blank. ] 
23. Depletion of mines, oil and gas wells, timber, ete. 


(submit schedule) Salary as partner..................-.. 2,400.00 

24. Other deductions authorized by law (explain in 
Sehedule F) General Expense........0...0c... 86.24 
25, Total deductions in items 14 to 24........................8 8,277.91 
26. Ordinary net income (item 138 less item 25)............ $22,290.16 

[Items 27 and 28—blank:. } 
Page 2 
Sehedules A and B—Blank 
Schedule C._—Taxes. (See Instruction 18) 

Nature Amount 
SCR SSC0 ch a a aac eee ee eee ee ee eae $ 13.32 
on] ae Se 241.53 
Vinge emiereas iiemu8, page | )ucc...-.....---.---ccccssacceseesesennee $254.85 


Schedule D—Blank 

Schedule E.—Depreciation. (See Instruction 21) 
Kind of property Equipment 
Date acquired, 10/23/43 1945 
Cost or other basis, $19,828.04 $10,319.61 
[ Blank. } 
Depreciation allowed (or allowable) in prior years, $4,157.58 
Remaining cost or other basis to be recovered. 
$15,670.46 $10,319.61 
7. Estimated life nsed in accumulating depreciation, 5 
8. Estimated remaining life trom beginning of year, 4+ 5 
9. Depreciation allowable this year, 

$3,622.28 $1,375.28—Total $4,997.56. 


eS ig IN 


a 
§ 
) 
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Equipment Associates Year 1945 
Partners’ Income 


Share of Profit Salary Total 


S. B. Stocking, Tacoma, Wash. $ 7,430.05 $2,400.00 ¢$ 9,830.05 
K. B. Kennell, Tacoma, Wash. 7,480.05 7,430.05 
W. Hopkins, Tacoma, Wash. 7,480.06 7,430.06 


$22,290.16 $2,400.00 $24,690.16 
Schedule I—Blank 


Questions 


1. Date of organization, 10/1/48. 

Nature of organization (partnership, syndicate, pool, joint 

venture, ete.) Partnership. 

3. Wasa return of income filed for preceding year? Yes. If so, 
to which collector’s office was it sent? Tacoma, Washington. 

4. Check whether this return was prepared on the cash [ | or 
acerual {x] basis. 

5. State whether inventories at the beginning and end of the tax- 
able year were valued at (a) eost, or (b) cost or market which- 
ever islower None. 

If any other basis is used, attach statement describing basis 
fully, state why used and the date inventory was last recon- 
eiled "With Stock. .........-....-..------s-ses:c-0sseveiec 

6. Did the organization at any time during the taxable year own 
directly or indirectly any stock of a foreign corporation or of 
a personal holding eompany, as defined in section 501 of the 
Internal Revenue Code? (Answer ‘‘yes’’ or ‘‘no’’) No. 

7. Was return of information on Forms 1096 and 1099, or Form 
W-2a, filed for the calendar year 1945? Yes. 

(See Instruction H.) 


Affidavit (See Instruction D) 

I swear (or affirm) that this return (including any accompany- 
ing schedules and statements) has been examined by me, and to 
the best of my knowledge and belief is a true, eorrect, and com- 
plete return. 


nN 


/s/ GHO. J. VANN, 3/14/46. 
BUSCH & WEBB, Taeoma, Wash. 


/s/ 8S. B. STOCKING, 3/14/46, 
P.O. Box 1157, Tacoma. 


{Remainder of Affidavit—blank. | 
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EXHIBIT F 
Form 1065 United States Page 1 
Treas. Dept. Internal Revenue Service 1946 
Partnership Return of Income 
(To be Filed Also by Syndicates, Pools, Joint Ventures, te.) 
For Calendar Year 1946 
or fiseal year beginning........ , 1946, and ending........ , 1947 
(File this return with the Collector of Internal Revenue not later 
than the 15th day of the 3d month following the 

close of the taxable year) 

(Print Plainly Name and Business Address of the Organization ) 
Equipment Associates 


P10. Box 1157 
Tacoma, Washington 


usiness or Profession, Renting Equipment. 
B Profession, Renting Equ ent 


Item and Inst. No. Gross Income 
[Items 1 through 7—blank. ] 
Oy SON reel eeenner mene. $11,725.32 
{Items 9 through 12—blank. } 
ites Potuieimecove in items 3 to 12..............-......--0- $11,725.32 
Deductions 


14. Salaries and wages (do not inelude compensation 

(On 0 eee Mod I) 
{Items 15 and 16—blank. ] 
17. Interest on indebtedness (explain in Sehedule E; 

do not include interest on capital invested in the 


Derecs WS ay PATLNEL)................-2-----casccee--novencneanee 69.74 
ome sesscexplain iil Schedule B).....................02.-.------ 598.74 
[Items 19, and 20—blank. ] 
21. Depreciation (explain in Schedule D)........20.000000.... 3,055.29 
22. Amortization of emergency facilities 

(atime statement). Mise: Mxp. .20............---........... 1.46 


| Item 23—blank. ] 
24. Other deductions authorized by law 


(explain in Schedule E) Salary of Partners.......... 1,050.00 
2. Total deductions in items 14 to 24.00.0000. $ 5,135.23 
26. Ordinary net income (item 13 less item 25)..............$ 6,590.09 


[Items 27 and 28—blank. ] 
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Page 2 
Schedule A—Blank 
Schedule B.—Taxes. (See Instruction 18) 
Nature Amount 
O: ASB Waxes ...........0-.... Se ae $ 3.60 
UnempasTaxes ........... ee. een ee eee 9.12 
IP PTO: 22s sc-s--oceeecssens-00.2s0 ro 507.76 
BAWGINGSS .................000.00e0tes ssa 77.66 
Total (enter asitempl3) page lee)... ee $598.74 
Sehedule C—Blank 
Schedule D.—Depreciation. (See Instruction 21) 
1. Kind of property Equipment and Equipment sold at 
book value 
2. Dateaequired 10/1/43 
3. Cost or other basis $380,147.65 ($19,828.04) 
[Items 4, 6, 7, and 8—blank. } 
5. Depreciation allowed (or allowable) in prior vears 
$9,255.14 ($9,214.55) 
9. Depreciation allowable this year $3,055.29. 
Schedules E and F—Blank 
Equipment Associates 1946 


Partners’ Income 
Share of Profit Salary Total 
S. B. Stocking, Tacoma, Wash. $2,196.69 $1,050.00 $3,246.69 
K. B. Kennell, Tacoma, Wash. 2,196.70 2,196.70 
W. Hopkins, Tacoma, Wash. 2,196.70 2,196.70 


$6,590.09 $1,050.00 $7,640.09 


Schedule G—Blank Page 3 
Questions 
1. Date of organization 10/1/48. 
2. [Blank.] 


3. Nature of organization (partnership, syndicate, pool, joint 
venture, ete.) Partnership. 

+. Was a return of income filed for preceding year? Yes. If so, 
to which ecollector’s office was it sent? Tacoma, Washington. 

5. Check whether this return was prepared on the cash [ | or 
accrual [x] basis. 
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State whether inventories at the beginning and end of the tax- 
able year were valued at (a) cost, or (b) cost or.market which- 
ever islower None. 

If any other basis is used, attach statement describing basis 
fully, state why used and the date inventory was last recon- 
MMMM BN eo) 0... nccedesaenon nonce teiendrenddpessrs@inioctibvanntldsececécens 
Is any member of the partnership the spouse, son, or daughter 
of any other member? (Answer ‘‘ Yes’’ or ‘‘No’’) No. 

Did the organization at any time during the taxable year own 
direetly or indirectly any stock of a foreign corporation or of 
a personal holding company, as defined in section 501 of the 
Internal Revenue Code? (Answer ‘‘Yes’’ or ‘‘No’’) No. 
Was return of information on Forms 1096 and 1099, or Form 
W-2a, filed for the calendar year 1946? Yes. 

(See Instruction H.) 
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Sehedule I.—Partners’ Shares of Income and Credits. 
(See Instruction for Schedule 1) 


1. Name and address of each partner Schedule. 
Continuation of Schedule I—Blank 


Affidavit (Sce Instruetion D) 

I swear (or affirm) that this return (ineluding any accompany- 
ing schedules and statements) has heen examined by me, and to 
the best of my knowledge and belief is a true, correct, and com- 
plete return. 

/s/ GHO. J. VANN. 
BUSCH & WEBB, Tacoma, Wash. 


[Remainder of Affidavit—blank. ] 


HXHIBIT G 


Form 1065 United States Page 1 
Treas. Dept. Internal Revenue Service 1947 


Partnership Return of Income 
(FINAL) 
(To be Filed Also by Syndicates, Pools, Joint Ventures, Ete.) 
For Calendar Year 1947 
or fiscal year beginning........ , 1947, and ending........ , 1948 


(File this return with the Collector of Internal Revenue not later 
than the 15th day of the 3d month following the 
close of the taxable vear) 


(Print Plainly Name and Business Address of the Organization ) 
Equipment Associates 
P.O. Box 1157 
Tacoma, Washington 


Business or Profession, Renting Equipment. 
, gq 


Item and Inst. No. Gross Ineome 

[Items 1 through 7—blank. ] 

FM ooo ope ok.csinstc tn nc cvanconanocdebeaueee eee ececdaeddaause' * 912.72 
| Items 9 through 12—blank. | 
TS. Moms imecome in itenis 3'to 12......................cccce. $ 912:72 

Deduetions 
14. Salaries and wages (do not inelude compensation 
TGS MONMICTS I W..... nn... eneecevsnceceenrnressstloccticseecereeeeep  LO0.00 

| Items 15, 16, and 17—blank. | 
ico Gaxés (explamin Schedule B)...................-0.00000000.. 853.50 


| Items 19 through 23—blank. | 
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24. Other deductions authorized by law 


(esaplainin Selvealaale: Fe ) sess. ..zece--cc9tte. eee ncececcteccsscceceees 2.20 
25. Total deductions in items 14 to 24.........2..----- $ 1,035.79 
26. Ordinary net income (item 13 less item 25).............. $ (123.07) 
[Items 27 and 28—blank. } 
Schedule A—Blank Page 2 
Schedule B.—Taxes. (See Instruction 18) 
Nature Amount 
Personal Property 2200 ee $823.37 
BUSiIMeSS: ......028es oe ee ee 23.47 
Social SecwWrity  <..c:cccccccctescoseseenics 6.66 
Total (enter as item 18) pace 1)....2.22.2... eee $853.50 
Schedules C, D, E, F, and G—Blank 
Page 3 
Questions 
1. Dateoforganization 10/1/43. 
2. [Blank.] 


3. Nature of organization (partnership, syndicate, pool, joint 
venture, ete.) Partnership. 

4. Wasa return of income filed for preceding year? Yes. If so, 
to which collector’s office was it sent? Tacoma, Washington. 

5. Check whether this return was prepared on the cash [ | or 
acerual [x] basis. 

6. State whether inventories at the beginning and end of the tax- 
able year were valued at (a) cost, or (b) cost or market which- 
ever islower None. 

If any other basis is used, attach statement describing basis 
fully, state why used and the date inventory was last recon- 
ciled with StOck. cxcecccccsteccaitecescenkesene--o-- dee 

7. Is any member of the partnership the spouse, son, or daughter 
of any other member? (Answer ‘‘Yes’’ or ‘‘No’’) No. 

8. Did the organization at any time during the taxable year own 
directly or indirectly any stock of a foreign corporation or of 
a personal holding company, as defined in section 501 of the 
Internal Revenue Code? (Answer ‘‘ Yes’’ or ‘‘No’’) No. 

9. Was return of information on Forms 1096 and 1099, or Form 
W-2a, filed for the calendar year 1947? Yes. 

(See Instruction H.) 
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Schedule I.—Partners’ Shares of Income and Credits. 
(See Instruction for Schedule I) 


1. Name and address of each partner aM 
(aj. B. Stoeking, Tacoma, Wiash. ..........-...2ae $ 25.65 
(by 1. Mia Kennell, Tacoma, Wash. .............. 2.2 (74.36) 
(cy) ew. Hopkins, Tacoma, Wash) ==... a (74.36) 
TOtal So... ee $ (123.07) 


* Ordinary net income (item 26, page 1) less any partially tax- 
exempt interest included in item 7, page 1. 


[Columns Nos. 2 and 4—blank.] 
Continuation of Schedule I 
Partnership Liquidated as of 6/30/47. 


Affidavit. (See Instruction D) 


I swear (or affirm) that this return (including any accompany- 
ing schedules and statements) has been examined by me, and to 
the best of my knowledge and belief is a true, correct, and com- 


plete return. 
BUSCH & WEBB, Tacoma, Wash. 
(Name of firm or employer, if any) 


{Remainder of Affidavit—blank. ] 


Filed T.C.U.S. July 5, 1950. 
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Before the Tax Court of the United States 
Docket No. 26127 


In the Matter of: 
SHAFFER TERMINALS, INC., 
Petitioner, 
Vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


TRANSCRIPT OF HEARING 


Room 813, United States Court House 
Seattle, Washington 
July 5, 1950—2:00 P.M. 


(Met pursuant to notice.) 


Before: Honorable Luther A. Johnson, 
Judge. 


Appearances: 


Henry C. Perkins, 

Of Messrs. Henderson, Carnahan, and 
Thompson, 1410 Puget Sound Bank 
Building, Tacoma, Washington. 

Appearing for the Petitioner. 


John D. Picco, 
Appearing for the Respondent. [2*] 
The Court: The Clerk will call the next case. 


* Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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The Clerk: Docket No. 26127, Shaffer Terminals, 
Inc. State your appearances, gentlemen, please. 

Mr. Perkins: My name is Henry C. Perkins. 

Mr. Picco: Counsel for Respondent, John D. 
Picco. 

The Court: Very well. 

Mr. Picco: Your Honor, I have a stipulation 
of facts which I am presenting for filing. I think 
it might be feasible at the present time to again do 
as we did this morning, to indicate what exhibits 
are attached to the stipulation. 

The Court: That is a good practice. Let counsel 
enumerate the exhibits. How many exhibits are 
there attached to the stipulation of facts? 

Mr. Picco: JI think about ten, your Honor. 

The Court: The stipulation of facts, together 
with the ten exhibits attached thereto, will be re- 
ceived in evidence, and counsel for the Respondent 
will now enumerate for the record what the ex- 
hibits consist of. 


(Whereupon, stipulation of facts, together 
with ten exhibits attached thereto were received 
in evidence. ) 


Mr. Picco: We have attached to this stipulation 
Exhibit 1, which is a partnership agreement dated 
September [3] 22, 1948, actually it was executed 
on October 8, 1948, and it relates back to September 
22, 1948. 

The Court: What is the style of the partner- 
ship ? 

Mr. Picco: Equipment associates. 
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The Court: That is Exhibit 1? 

Mr. Picco: Yes. 

Exhibit 2, your Honor, is a sale and lease agree- 
ment. That is the title of it. This was executed 
October 8, 1943, relating back again to September 
30, 1943. 

The Court: Sale and lease? 

Mr. Pieco: Sale and lease agreement. 

The Court: Who is the grantor? 

Mr. Picco: Shaffer Terminals is the lessor—I 
mean Shaffer Terminals is the lessee. 

The Court: Lessee, yes. 

Mr. Picco: And Equipment Associates is the 
lessor. 

Exhibit 3 is a list of rentals paid by Shaffer 
‘Terminals, Inc., to the account of leased equipment. 

The Court: J think it might be better if we pre- 
ceded this with a statement of the issues. 

Mr. Picco: We ean still do that, your Honor, 
if you desire, although I think it will work out 
about the same. 

The Court: You go ahead, but I think it would 
have been a lot more logical. 

Mx. Pieco: Exhibit 3 is a list of rentals paid [4] 
by Shaffer Terminals, Inc., on account of leased 
equipment. 

Exhibit 4 is a summary of the partnership invest- 
ments and withdrawals referring to Equipment As- 
sociates. 

Exhibit 5 is a summary of working capital, having 
reference to Shaffer '{erminals. 
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Exhibit A, your Honor, is the corporate income 
tax return for the year 1944, Shaffer Terminals. 

The Court: In what year—is that the year in- 
volved ? 

Mr. Picco: That is correct. 1944 and 1945. 

Exhibit B, the same for the year 1945. 

Exhibit C is the corporate return for the year 
ending 1946, Shaffer Terminals. 

The Court: Is the return made on the calendar 
year basis, or the fiscal year basis? 

Mr. Perkins: The calendar year. 

Mr. Picco: Yes, your Honor. Exhibit D is the 
three year original income tax return. Exhibit D 
is a photostatic copy of the partnership return 
for 1944. 

Exhibit E is the partnership return for the year 
1945. 

Exhibit F, same for the year 1946. 

And Exhibit G, the last exhibit, same for its final 
return, which is the period about six months prior 
to June 30, 1947. [5-6] 

I think these are the only exhibits that will be 
presented. 

Mr. Perkins: I believe it is all. 

The Court: Now, if you will state what the 
issues are. 

Mr. Perkins: I am ready to make my opening 
statement now. 

The Court: Petitioner’s counsel may be heard 
first. 

Opening Statement on Behalf of the Petitioner 
By Mr. Perkins: 
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I might state that the name of Mr. Anderson ap- 
pears upon the petition. He has been ill recently, 
and couldn’t be here today. 

The name of George A. Bush, appearing also, 
also is on the petition. Mr. Bush is here as a certified 
pubhe accountant. The returns were all made under 
his direction and his offiee, and any questions about 
figuring is in his department. 

This case involves the deductibility of the return 
—of rentals after repaid by the Petitioner, for the 
use of equipment durmg the years 1944 and 1945, 
totaling $61,000. The Commissioner has disallowed 
this item for both years, and that results in a pro- 
posed deficiency for the two years. 

The Court: On what ground did the Commis- 
sioner disallow it? [7] 

Mr. Perkins: The ground was that they were 
not properly deductible as business expense. 

The Court: Is there any question about them 
being rented? 

Mr. Perkins: No, there is no question about the 
fact that the money was paid. 

The Court: For rental? 

Mr. Perkins: ‘That is right. He raised the ques- 
tion whether or not it was really a deductible item. 
The original case was McGovern and Hatton, that 
was a case where the court found that there was no 
real lease between the corporation and the resident. 

The Court: I reeall. 

Mr. Perkins: That was the original idea under 
which it was disallowed. I believe now the govern- 
ment will rely on eases like the Skeb ease, that has 
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resulted in the proposed deficiency, which is the 
basis for this ease. 

Shaffer Terminals, the Petitioner, were in the 
business of operating terminals, warehouses, at Ta- 
coma. During the period here involved, 1944 and 
1945, and 1942 and 1943, they were engaged in han- 
dling freight for—primarily for the Army, Navy, 
Lend-Lease equipment to Russia, et cetera. The 
amount of business that they were doing was in- 
creasing rapidly, they needed more equipment, 
especially where—what is called the lift truck, they 
were renting these lift trucks [8] from the Army 
and other stevedoring companies, but the availability 
of these machines was becoming more precarious. 
The people they were renting them from were ask- 
ing when they could get them back, et cetera, and 
those conditions just increased rapidly. 

They decided that they had to get a more available 
source of this equipment. They applied for priorities 
in the name of Shaffer Terminals, knowing that 
Shaffer Terminals had a standing to get the priori- 
ties during the war, but they never considered that 
Shaffer Terminals would ultimately buy them, be- 
eause their working capital was already been—al- 
ready being stretched too far. Due to large accounts 
receivable, and they are all listed in the exhibits 
attached to the stipulation, and they were in the 
90 per cent bracket of income tax, which made it 
not feasible for them to expect to pay back out of 
earnings. But feeling that the important thing was 
to get the equipment, they applied for the priorities, 
and obtained the priorities. 
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When the time came to pay for the equipment, 
they had consulted the banker, whose deposition 
was taken, and will be in evidence, and as a result 
of that, Shaffer Terminals wrote the checks. 

Before the checks returned to Tacoma for pay- 
ment, the new partnership, composed of four stock- 
holders of Shaffer Terminals, had given the Shaffer 
Terminals a check [9] for the full amount of the 
machines, plus freight. 

The Court: What is the name of the three part- 
ners? 

Mr. Perkins: Equipment Associates. A copy of 
the partnership agreement is attached to the stipu- 
lation. In other words, while a Shaffer check was 
used in two eases, the check was covered before it 
came back for payment. In the third case, there was 
a lapse of about three weeks, and at that time 
Shaffer Terminals had to carry a large reserve for 
income tax, et cetera. 

The only reason the Shaffer Terminals appears 
in it as buying the lift trucks, they could get the 
priorities easily. The petitioner never used these 
except as lessee, under the agreement attached to 
the petition. 

Now, on page 2 of the stipulation there is a list 
of shareholders. There were originally four. R. 
Shaffer died. There were Stocking, Kk. M. Kennell, 
and W. Hopkins, were the three stockholders, during 
this period of 1944 and 1945, and their stockhold- 
ings varied from Stocking’s 78 per cent, down to 
Mr. Hopkins’ 8 per cent. Those three were also the 
three partners. ‘l‘hey shared the partnership income 
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equally, except for the part that Ma. Stocking re- 
ceived a salary for managing the affairs of the 
partnership of $200 per month. 

Now, the rentals which were paid by Shaffer 
Terminals to Equipment Associates for the use of 
this [10] equipment—— 

The Court: In the case here, it involves as to 
whether or not that was rentals? 

Mr. Perkins: That is the question. Were these 
proper deductions for business expense. The size 
of those rentals were determined by tariffs on file 
with the Public Service Commission of the State 
of Washington, the same amount that every other 
company was paying for similar equipment, and 
the same amount that Shaffer Terminals had been 
paying the Army for the same equipment before 
acquiring their own. That is the question, whether 
or not those rentals which totaled over $61,000, 
were properly deductible from the income tax for 
those years. 

That is the only question involved here. I wonder 
if I made clear that the partners and shareholders 
were the same, but their interests were different? 

The Court: I understand. 

Mr. Perkins: They were equal, Sam Stocking, 


78 per cent; Keller, 14 per cent; Hopkins, 8 per 


cent, but they shared equally, except for the fact 
that Mr. Stocking was paid a salary of $200 a month 
to manage. 

I would also add that a salary of $380 a month 
was paid to Mr. E. A. Seaton for keeping the books. 
He—E. A. Seaton was also the bookkeeper for the 
Petitioner. 
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The affairs of the partnership were conducted 
in [11] the Shaffer Terminals office, for which no 
rent was paid. 

Mr. Picco: Your Honor, I think he has covered 
the ease very well. We have here the Petitioner, 
the corporation Shaffer Terminals, they sold the 
equipment in question to a partnership composed 
of the sole stockholders and sole officers of that 
corporation, doing business as a partnership formed 
in that year, September, 1943. 

In that same transaction, covered by the same 
agreement—— 

The Court: ‘lwo tax periods, 1944 and 1945. 

Mr. Picco: In the same transaction, covered by 
the agreement in 1941 or 1942, this partnership 
leased back the equipment to the Petitioner. 

We have a case that comes squarely within the 
Arnston decision. I think you are quite familiar 
with that. The case was presented in the stipulation 
and comes within the Arnston case, probably the 
Inger case, and a few others, but definitely the 
Arnston ease, and the Inger ease. 

I think that should be sufficient to let your Honor 
know the type of case you have before you. Outside 
of that, I think we are ready for testimony. 
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Kk. M. KENNEL 
called as a witness for and on behalf of the peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: [12] 


Direct Examination 
By Mr. Perkins: 


The Clerk: Will you state your name, please? 

The Witness: K. M. Kennell. 

The Clerk: And your address? 

The Witness: 3715 East L Street, Tacoma. 

Q. (By Mr. Perkins): What is your business, 
Mr. Kennell? 

A. Vice president of Shaffer Terminals. 

Q. And were you vice president in 1942 and 
1943? 

A. No, sir. At that time I was secretary, until 
after the death of Mr. Shaffer in 1948, then I be- 
came vice president. 

Q. You became vice president in 1943, and you 
have been such ever since? A. That is right. 

Q. In the year 1942, of what did your business 
consist ? 

A. In the first part of 1942, business was—it 
dropped off to almost nothing, because of the war. 

The Court: What business was that company en- 
gaged in? 

Q. Describe the type of business. 

A. We were a marine terminal and a wharf 
freight, operating, loading ships. During the first 
six months of 1942, [13] business dropped off almost 
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to nothing, because of interruption to normal freight 
routes, due to the war. In the beginning of July, 
1942, we started handling different cargoes, and for 
the Alean Highway, and Lend-Lease cargo destined 
to Russia. That continued through 1942, and on 
through 1943, and subsequent years. 

Q. Was your business increasing ? 

A. Business increased then very rapidly. 

The Court: When did the increase begin ? 

The Witness: In the middle of 1942. 

Q. And did it increase up through the fall and 
winter ? 

A. It inereased continuously from that time on. 

Q. What was your situation with respect to 
equipment for loading ? 

A. At the beginning of the Lend-Lease cargo, 
we required a great deal of additional equipment. 
The Army cargo for the Alean Highway didn’t re- 
quire so much new equipment. 

The Court: What kind of cargo was loaded pri- 
marily at that time? 

The Witness: It was about half and half. 

The Court: What was the nature of the cargo? 

The Witness: The cargo for Lend-Lease started 
out to be foodstuffs, and then stretched into truck- 
ing equipment, and all types of trucks, machinery, 
almost [14] everything imaginable. 

Q. Will you tell what the situation was with 
respect to equipment necessary for unloading this 
freight? 

A. When I undertook the Lend-Lease operation, 
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we had practically no equipment of the type that 
was necessary to handle it, and we simply had to 
go to mechanically handling it. That meant the 
requisition of the necessary pallet boards to go 
with the type of operation. We started out with 
belt pallate boards, and we had to get lift trucks. 

The Court: You started with what? 

The Witness: Pallet boards. 

Q. Will you explain what those are? 

A. Those are boards that cargo is loaded when 
it comes through from a car, and then are trans- 
ferred by the fork truck to the ship side and then 
into the hold of the ship. They are a handling de- 
vice for economy in handling. 

We had no lift trucks, and at that time applica- 
tion was made to a department of the Army for 
lift trucks for that operation. 

The Court: What did you call those? 

The Witness: Lift trucks. 

The Court: Explain those things, because the 
court doesn’t know much about sea shipping. 

The Witness: The Army granted us the use of 
three lift trucks, which we used for a considerable 
period [15] of time. They rented us—they rented 
those to us, but with the understanding that they 
were in temporary assignment until we could ac- 
quire equipment of our own. 

Q. What rental did you pay to the Army? 

A. We paid the standard rental of three dollars 
per hour. 

Q. That is the standard tariff? 
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A. That is the tanff charges. In addition, we 
had to guarantee them a specific rental allowance 
per month, as well, used or unused. 

The Court: The agreements about those matters 
are tied in, in the stipulation of facts, weren’t they ? 

Mr. Perkins: Yes, the stipulation says that the 
rentals paid were the tariff rentals on file. 

In other words, there are some eases where there 
was some question about the amount of rental paid, 
and I just wanted to leave that and have that 
checked. 

Q. (By Mr. Perkins): You were telling about 
the difficulty with equipment. Go ahead. 

A. We acquired these trucks, but it was with 
the understanding that they were temporary only, 
until we could acquire equipment of our own. 

During the period that we had them, we were 
continually under pressure to return them to the 
Army, for use elsewhere, but we had to have them 
in the work to take care [16] of the cargo destined 
to get to Russia. 

Q. When, if at all, did you start making plans 
to acquire another souree of machinery ? 

mw arly in the year of 1943. 

Q. Yes. 

A. I knew that we were going to be faced with 
outmoded business, because half of the terminals 
by one of the shipyards was a warehouse and it was 
the intention of the army to reclaim that and put 
it under contract operation to handle Lend-Lease 
eargo. We knew from that, as well as the materials, 
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that we would probably be handling, that we had 
to have new equipment. During that time they were 
leasing some equipment from stevedores, all we 
could get then, or, however, that source was all to- 
gether too unsatisfactory, because the stevedores 
were entering into contracts for handling various 
types of operations in various places, and would 
require their own equipment. 

Q. Now, may I just ask one question: You refer 
to all the active members we Vee 

Q. at that time, with whom you discussed 
matters ? . 

A. The entire group of us, Mr. Shaffer and Mr. 
Stocking and Mr. Hopkins and myself, primarily 
Mr. Stocking and myself. 

Q. Mr. Shaffer has died since? 

A. Yes. [17] 

The Court: Where are you located? Where was 
this shipping carried on? 

The Witness: ‘Tacoma, Washington. 

Q. You go ahead, continue with the story about 
the equipment. You had arrived at the point where 
you had decided that you had to have another 
source of equipment. 

A. We began to consider ways and means by 
which equipment could be acquired, but knowing 
our position as far as the lmited capital of the 
corporation went, we could not see a possibility of 
the corporation itself acquiring this equipment. We 
discussed several means by which the equipment 
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might be acquired, but the pressing thing before us 
always was the fact that we had to have it. 

And before we had come to any conclusion as to 
how we were going to finance the equipment, we 
had to apply for priorities and get the equipment 
rolling, because time was of the essence. 

Q. Did you apply for those priorities? 

A. We applied for those priorities in April of 
1943. They were granted in the same month, as J 
recall it. And delivery was obtained of the equip- 
ment, three pieces of equipment, the latter part of 
September of that year. 

@. Can you tell when you decided to organize 
the partnership, which vou did ultimately organize, 
and the cirenmstances under which you decided 
that? [18] 

A. As I reeall it, our thinking on the partner- 
ship ecrystalized in August of 1943, but until that 
time we had been discussing various ways of finan- 
cing it, including the consideration of getting out- 
side capital to invest in them and from whom we 
might rent. 

Q. Did you consider having Shaffer Terminals 
borrow the money ? 

A. Yes, that was considered and abandoned )e- 
eause we were already borrowing as heavily as we 
could hope to, from the bank, because of the tre- 
mendous amounts of accounts receivable we were 
having to carry. 

Q. What was the capital of the corporation at 
that time, $20,000 ? 
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Mr. Perkins: It will be in the stipulation. 

Q. (By Mr. Perkins): At that time, did@you 
consult Mr. Barry, with respect to this problem? 

A. That was done. 

Q. And as a result of that, the partnership was 
organized ? 

A. Out of the thinking that we had done on all 
related subjects, we decided finally that a partner- 
ship was the solution to our problem. 

Q. Did vou consider that the Shaffer Terminals 
did buy this equipment? A. No, sir. [19] 

Q. Did Shaffer Terminals ever use this equip- 
ment before the sale and lease agreement was made? 
No, it did not. 

At that time, who was vour attorney? 

Mr. Henderson. 

And who attended to your tax returns, your 
accountant? A. Mr. Bush. 

Q. Did you consult either of them with respect 
to any tax problem involved in this arrangement? 

A. Didn’t even consider that. 

Q. Did you own the premises at Tacoma where 
vou operated the termina] ? 

A. No, sir; they were on leases. 

Q. On leases. I believe I have asked this ques- 
tion. I just want to clarify it. Did you at any time 
ever consider that Shaffer Terminals did buy this 
equipment for their own account? I believe that is 
a question I asked before. & No sin 

Q. Will you explain just again why you never 
considered that? 


OPopr 
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A. The answer was rather obvious. ‘lhe cor- 
poration’s net returns In any year during that 
period could not possibly sustain the investment 
that would be necessary in equipment. We had no 
reserves from which to draw, in addition to [20] 
which, we were buying equipment which was to be 
used in the war effort. A use for it might be ended 
at any time. It was in this Lend-Lease operation 
with Russia, to Vladivostok and similar points on 
the Pacific Coast of Siberia. The threat of the 
Japanese interrupting that Lend-Lease line was 
ever present, and no one knew from one day to the 
next whether that line was going to be permitted 
to stay open or not. 

Mr. Perkins: JT believe that is all. 


Cross-Examination 
By Mr. Piceo: 


Q. I have just one preliminary question before 
going into cross-examination, and that is as to the 
equipment. Jn the stipulation we state here that 
prior to September 22, 1948, that is when the part- 
nership was formed, Petitioner had purchased and 
owned a considerable amount of this equipment. I 
want you to go into that slightly. You did have 
some equipment prior to the formation of the part- 
nership, did you not? 

A. The Shaffer Terminals had equipment of 
various types that it acquired through the years of 
its operation. 
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Q. You needed additional equipment at this 
time? A. Yes, sir; and of a new type. 

Q. Thank you. Now, at the time that the part- 
nership was formed, in September of 1943, Shaffer 
Terminals was not in any financial difficulty, was it? 

A. No. [21] 

Q. In fact, its cash position was rather good in 
September of 1943, was it not? 

A. I would have to review all the statements 
there to elaborate on that, but our business was up 
and down from one month to another, or we changed 
very radically from one month to another. 

Q. The first equipment that was transferred 
from the Shaffer Terminals to the partnership cost 
around $9,500? A. That is right. 

Q. Now, it is true, isn’t it, that your cash posi- 
tion at that time was $28,000, or over that? 

A. It is there in the stipulation, sir. I don’t re- 
eall the figures exactly. 

Q. Also, that the accounts receivable stated by 
the company on the contracts at that time, exceeded 
$134,000? A. That is substantially correct. 

Q. You had up to that particular time sufficient 
equipment with which you to comply with your 
commitments under the war contracts, did you not? 

A. No, we did not. We were working with our 
bare hands. 

Q. You needed additional equipment? 

A. And we had to have equipment. 

Q. You needed $9,500 more additional equip- 
ment at that particular time? [22] 
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A. We needed more than that. 

®. But that is what you did buy? 

@ gehat is mght. 

Q. You had war contracts that were promising 
to keep income coming in for several years at that 
time ? A. No, we had no contracts. 

@. Weren’t you operating under the war con- 
tracts ? 

A. We operated under no contracts, si. 

Q. What sort of arrangement did vou have with 
the government ? 

A. We simply had the arrangement under which 
we handled cargo they sent to us day by day. 

Q. But you expected and contemplated and ex- 
pected that this arrangement would continue during 
the duration of the war period, did you not? 

weeny part, tliat may be trie, sit, but as I ex* 
plained in answer to the question a moment ago, no 
one knew how long the Russian supply line would 
be left open, that was in the hands of the Japanese. 

Q. At the time you first formed this partnership, 
there was no necessity, was there, to borrow money 
as fav as Shaffer Terminals was concerned, that is, 
in order to purchase the equipment ? 

A. Yes, I think there was. 

Q. Well, you just got through saving that the 
‘cash [23] position was over $28,000 at that time, 
and the equipment didn’t cost more than $9,500? 

A. That is true, sir, but at the same time I also 
pointed out that the fluctuations in the amounts that 
were due us and our cash position 
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Q. You also stated that you had war priority, 
that is, Shaffer Terminals had war priority neces- 
sary to obtain any equipment they might need in 
this emergency ? 

A. We could get the priority because of the work 
we were doing. 

Q. Now, this new partnership that you formed 
was not in that sort of position, was it? It couldn’t | 
get the priority ? 

A. I found out that we could have gotten the 
priority, but it would have taken more time. 

Q. You don’t know whether it could have gotten 
the priority ? 

A. Well, knowing that other cases of similar 
kind did get it, I assume that we could. 

Q. In any event, in all these three transfers, 
during the two years involved here in 1943, and in 
March of 1944 and in June of 1945, the priorities 
were obtained by Shaffer Terminals, they bought 
the equipment and transferred it over to the Equip- 
ment Associates, a partnership. Is that right? [24] 

A. That is right. 

Q. Why was it necessary to form this partner- 
ship, if all the answers you have given me are true? 

A. The answer, Mr. Picco, is quite obvious. That 
is, that our net position was not going to be suffi- 
ecient to permit us to finance this equipment, plus 
other equipment that was contemplated with other 
business that was being considered for us by the 
Army and others, and the necessity of tying up so 


Commissioner of Internal Revenue 109 


(Testimony of JX. M. Kennell.) 
much of our funds in the natwre of accounts receiv- 
able and other forms of working capital. 

In other words, the Shaffer Terminals did acquire 
a certain amount of subsidiary equipment on its 
own account. 

Q. Actually, wouldn’t it have been feasible for 
Shaffer Terminals to purchase its own equipment, 
rather than to deal through this partnership ? 

A. No. 

Q. You know, do you not, that during the years 
1944 and 1945, the tax years, rentals paid by the 
Shaffer Terminals for the use of this equipment 
exceeded over $77,000 ? A. That is tight. 

Q. And the purchase price of this equipment did 
not exceed $30,000? 

A. By the same token, the amount that we paid 
the Army for similar equipment at the same times 
[25] 


Q. That is not in response to my question. My 


was In the same proportion 


quetsion is, it would have been cheaper to purchase 
the equipment, for Shaffer Terminals to purchase 
the equipment, rather than to deal through this 
partnership ? 

A. If the Shaffer had been—if the Shaffer Ter- 
minals had heen financially in a position to do so. 

Q. You knew at the time of these transfers that 
the eash position, the accounts receivable were large 
in relation to the price paid for the equipment? 

A. That is true, sir, but we had no way of know- 
ing when those accounts receivable would be paid, 
and I had no way of knowing how much the banks 
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would go with us to carry our accounts receivable. 

Q. On the basis of $134,000 accounts receivable, 
it was necessary to borrow, you mean, you don’t 
think your banker would have loaned $9,500 to buy 
your equipment, is that what you want us to be- 
heve? 

A. That is not the point, sir. The point is, how 
much would they loan on our total needs? 

Q. Weren’t you thinking, when you say Shaffer 
Terminals wasn’t in a position to finance you, 
weren’t you thinking in terms of the end of the 
year, after taxes had been paid? 

A. <At the end of the year; yes, sir; after the 
taxes were paid, there would not be enough to carry 
the finances. 

Q. Actually, is it not true that the only reason 
for [26] forming that partnership was to operate 
the excess profit tax from these payments? 

A. Had that been our intention, sir, we would 
have changed our corporation to a partnership and 
taken the benefit of it on all our other transactions. 

Q. That was one of the reasons for the forma- 
tion of the partnership, was it not? 

A. A matter of being able to accumulate suffi- 
cient funds to buy equipment and to carry on. 

Q. Now, as far as the partnership is concerned, 
how much capital was contributed by the individual 
partners ? 

A. In the first instance, $2,500 each. 

Q. That is $10,000 total capital ? 

A. ‘That isnt 


| 
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Q. Now, it is true, is it not, that the Shaffer 
Terminals on that particular day had three times 
more cash than the partnership had? 

A. Are you looking at the amounts that we had 
opposite that cash ¢ 

@. ‘Nes, I am. 

A. $28,000 would be three times that much. 

Q. Just for the purpose of getting it before the 
judge, on September 30, 1948, your bank balance 
was $28,683. This is Shaffer Terminals. Your ac- 
counts receivable were $134,756. Your debts pay- 
able were $35,000. Your accounts payable were [27] 
$37,038. Then some reserves for social security and 
meome tax of $13,293. The answer is that the 
Shaffer Terminals had two or three times more 
eash than the cash capital of the partnership on 
that date, did it not? 

A. ‘That is true, but we also had hquid Hahilities 
AGaTist that. 

@. I wonder if you would tell us a little about 
the souree of this capital? 

A. Well, in my own instance, I borrowed roughly 
two-thirds of it, and had the rest myself. 

Q. Do you know about whether or not the other 
two, Mr. Stocking and Mr. Shaffer, whether they 
had to borrow? 

A. I know that Mr. Stocking had to borrow part 
of his. I am under the impression that Mr. Shaffer 
also borrowed pait of his. Mia. Hopkins, I think, 
did not. 

Q. Did you consider at this time having the 
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Shaffer Terminals borrow the $9,500 that was 
necessary to buy the equipment? 

A. We had discussed that with the bank. 

Q. There was no question that that loan could 
have been obtained through the bank, is there? 

A. There is a question. 

Q. In what regard? 

A. Asa matter of fact, the bank definitely indi- 
cated that they were not in a position money beyond 
what loans they [28] were carrying for this equip- 
ment. It was a capital loan, and they couldn’t see 
where we could own the money to get it back. 

Q. For one thing, it wouldn’t have been neces- 
sary for Shaffer Terminals to borrow any money 
at that particular time, that is correct, 1s it not? 

A. I don’t think that is true, because we were 
already borrowing $35,000, according to the state- 
ment you have, sir. 

Q. The statement that is in here is that you had 
at that time over $28,000 in cold cash? 

A. Our pay rolls in any week would eat up half 
of that. 

Q. But at this particular time, you did have the 
eash ? 

A. On that day, at the end of the month, that is 
true. The statements showed it on one day. 

Q. Did your banker state he wouldn’t loan to 
the corporation, knowing that the liquid position 
of this corporation was as T have just recited it? 

A. He didn’t say he wouldn’t loan at all) Te 
said it wasn’t the proper loan to make at that time. 


tS tt” “== 
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Q. Would you please tell us how you were able 
to pay back your Joan? 

A. Yes. I paid it back out of my salary, and 
some of it out of the carnings of the [29] partner- 
ship. 

Q. The earnings of the partnership comprised 
in the main, in fact, practically all of the earnings 
of the partnership comprised rental payments made 
by Shaffer Terminals, did they not? 

A. Practically all. 

Q. So in truth, the capital contribution was bor- 
rowed from the bank and paid out of the rental 
payments made by the corporation, the Shaffer 
Terminals, the petitioner in this ease? 

oo lnep ait. 

Q. I wonder if you would tell us a little about 
what the partnership did during these two years 
that are in question. What did the partnership have 
to do? 

A. Its business was to aequire and supply the 
equipment. 

Q. It was not contemplated, was it, that the 
partners were to devote any appreciable time to the 
business of the partnership ? 

A. No, it was not. 

The Court: I didn’t get the answer. 

The Witness: It was not. 

Q. What actually are some of the duties of the 
partnership in connection with their business? The 
business of the partnership ? 

A. The business of Mr. Stocking, it was his 
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business [30] to manage the affairs of the partner- 
ship, make any necessary banking arrangements 
and other affairs of that sort, administering the 
business, looking after the details of the contracts, 
and other things that were to be entered into. 

Mr. Picco: Is Mr. Stocking going to testify here 
today ? 

Mr. Perkins: Yes. 

Mr. Pieco: I will ask him further along that 
line. 

Q. (By Mr. Picco): Why was Mr. Stocking 
selected as the man to manage the partnership? 

A. Probably logical because at the moment he 
had more time than any of the rest of us to devote 
to it. 

Q. The duties involved in managing the pait- 
nership could have been handled by either yourself, 
ov Mr. Hopkins, for that matter, too, could they 
not? A. Presumably. 

Q. Now, this particular equipment was used ex- 
elusively by Shaffer Terminals? 

A. It had first priority, it was not used exclu- 
sively. There were instances where it was rented 
to other people. When the Shaffer Terminals had 
no need for it. 

Q. Do you remember any of those instances ? 

A. There is a statement in these stipulations, I 
believe, to the effect that rentals acquired from out- 
side sources [31] 

Q. That equipment conld not have been used by 
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any other person without the permission of Shaffer 
Terminals ? 

A. He arranged the contract under which the 
equipment was leased to Shaffer Terminals in that 
manner, because of the fact that it protected the 
priorities. 

Q. So that written approval, or at least approval 
and consent was necessary before anybody else could 
use that equipment ? A. WMiat 1s ight. 

Q. The partnership, equipment associates, was 
never intended, was it, to have unrestricted right 
to control over the equipment? 

A. I don’t know that I understand your ques- 
tion, sit. 

Q. The question is this: This equipment was to 
be used by Shaffer Terminals at all times during 
the period of the sale and lease agreement, is that 
correet ? A. That is correct. 

Q. In other words, the partnership was not free 
to dispose of the equipment or use the equipment 
in any way? A. That is correct. 

Q. During this period, Mr. Kennel], at any time 
during this period of 1944 and 1945, you and Mr. 
Hopkins and Mr. Stocking could have agreed to 
release the two parties to the contract at any time, 
is that right? 

A. Yes, that could have been done. [32] 

Q. The sale and lease agreement could have 
been terminated at any particular time ? 

Be Bie is ight. 

Q. The rentals that were provided for and speci- 
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fied in the agreement, that is, the lease agreement, 
could have been changed at any time? 

Mr. Perkins: I object to that. That is set up by 
the tariff of Washington State. 

Mr. Picco: ‘That could have been done by con- 
tract, your Honor. 

Mr. Perkins: In violation of the State of Wash- 
ington statute. 

Mr. Piceo: I will change the form of the ques- 
tion. 

Q. (By Mr. Picco): Any term in that lease 
agreement could have been varied at any particular 
time by Mr. Stocking, yourself, and Mr. Hopkins? 

A. Allowing due consideration for the priorities 
under which the equipment was received, the amend- 
ments could have been made to the agreements. 

Q. In fact, any obligation under that lease could 
have been cancelled or terminated at any particular 
time? A. I think that is true. 

Mr. Picco: ‘That is all. 

Mr. Perkins: I have just one question, Mr. [33] 
Kennell. 

Redirect Examination 


By Mr. Perkins: 
Q. You said that Shaffer Terminals had equip- 


ment, but you needed more equipment of a different 


type? A. That is right. 

Q. Can you elaborate a little bit on that, to ex- 
plain what you mean by that? 

A. Our situation was this: Palletized handling 


| 
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Was coming in. It was the only way to economize 
on labor, which was short on the market. We had 
one ancient type fork-lift truck, but we had no other 
equipment of that type. So we had to acquire lift- 
trucks and the necessary pallet boards to comple- 
ment them, to take care of the increased volume of 
movement. 

Q. Was this lift-truck type of equipment of a 
more expensive nature than you had been accus- 
tomed to accumulate over the vears? 

A. Very much more so. 

Q. Then is my conclusion right, that you were 
going into an entirely different type of equipment 
of a much more expensive nature? 

A. That is correct, sir. 

Q. And that was the purpose of Equipment 
Associates, as you saw it? 

A, ~That is right. [34] 

Ni Perkins: That is.all. 


(Witness excused.) 


SAMUEL B. STOCKING 
called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Perkins: 


The Court: State your name and address, please. 
The Witness: Samuel B. Stocking, 11518 Gravely 
Lake Drive, Southwest, Tacoma. 
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Q. What is your occupation, Mr. Stockmg? 

A. I am president of Shaffer Terminals at the 
present time and the Pacific Stock and Distributing 
Company also. 

Q. In 1942, 1943, 1944, and 1945? 

A. I was vice-president and general manager of 
Shaffer Terminals, until October of 1943, when Mr. 
Shaffer died. I then became president at the next 
meeting of our stockholders. 

Q. From 1943 to that—to the end, say, of 1946, 
were you actively connected with Shaffer Termi- 
nals? A. Very much so. 

Q. Am [I right in thinking you and Mr. Kennell 
were the two who gave practically all your time to 
the business during those years? 

A. We did, entirely. [35] 

Q. You have heard Mr. Kennell testify about 
certain aspects of the business in those years, is 
there anything in connection with that you would 
like to comment upon, or vary in any way? 

A. Only that we acquired at that time, or 
thought that we were going to acquire a lot more of 
this type of equipment for tmprovement of the 
Milwaukee Terminals, which never came about. But 
if it had come about we would have had required 
$50,000, instead of $9,000 which we put in. But 
also a very important part of the thinking at that 
time was the legality of the matter, which loomed 
large in my mind. 

Q. You were the one that secured the priority? 

A. I wrote letters from everywhere—the Navy, 
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the Army, and also the War Shipping Adminis- 
tration—I got Ictters even from the Chief of the 
Soviet Purchasing Commission of Seattle, and from 
the Miller McCormick Steamship Company, I guess 
that I had seven letters on that priority that went 
into Washington into April. 

Q. You spoke of the possibility of the improve- 
ment of an adjoining dock which would require 
much more equipment than you eventually acquired 
through the partnership. Was that possibility 
present during the spring and summer of 1943? 

A. It certainly was. Very much so. 

Q. You were considering that at the same time, 
when you were considering the matter of financing 
equipment which you [36] financed through the 
partnership ? A. That is trne. 


Cross-Examination 


By Mr. Picco: 


Q. Mr. Stecking, you say that you and Mr. Ken- 
nell were the active members of the Shaffer Termi- 
nals in 1943? 

A. After Mr. Shaffer died. Mr. Shaffer was 
convalescing from a very serious operation and 
wasn't available for consultation, and—we did econ- 
sult with him frequently—and he at times came to 
the office, dictated letters, but the actual operation 
of the affairs from an operating standpoint were in 
Mr. IKkennell’s hands as chief operating officer, and 
My. Hopkins was general superintendent, with me 
as president of the company, looking after general 


120 Shaffer Terminals, Inc., vs. 


(Testimony of Samuel B. Stocking.) 
matters of finance, and public contacts and govern- 
ment contacts, and that sort of thing. 

Q. Was Mr. Shaffer very active at the very 
end? 

A. Well, a man who had had a cancer operation 
two years before was mentally alert still, but un- 
der constant pain, and we tried to limit his pres- 
ence with the company as to the smallest possible 
time. And he used to go to his house very often 
at Adelaide, which is seven or eight miles out to- 
wards Seattle, and he came to the office quite fre- 
quently, so that his activity with us was limited 
to his physical strength. [37] 

Q. He had been slowing down, you say, in the 
two years prior to that time, I take it? 

A. Yes, he was operated on in October, 1941, 
and died shortly after this contract was signed, in 
October, 1943. 

Q. What duties and functions did you perform 
as managing partner of the Equipment Associ- 
ates ? 

A. Well, I set the thing up in the first place, 
and spent a lot of time determining the propriety 
of transferring priority from Shaffer Terminals 
to the Equipment Associates, or whatever means 
we might use of financing this purchase, which was 
absolutely necessary. And the general operations 
of the Shaffer Terminals were dovetailed with the 
Equipment Associates, you might say, were pretty 
much dovetailed in all my activities. 

Q. Outside of setting the partnership up, what 
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were some of your functions as managing partner, 
after the partnership was formed ? 

A. Well, there were certain things we did. We 
had to replace any parts—the Shaffer Terminals 
only paid ordinary operating wear and repair, the 
same as our government contracts were for the gov- 
ernment trucks. But if any pieces broke down, or 
if we had to hurry up and get something from Bat- 
tle Creek, Michigan, and some of those trucks I had 
to move after that, there are a number of cases 
where I spent considerable time. [38] 

Q. Were you operating then as managing part- 
ner? ~. Yes. 

Q. Or as an officer of Shaffer Terminals? 

A. I was operating as managing partner, from 
the start of Equipment Associates, yes. 

Q. I mean when yon ordered parts, weren’t you 
operating as officer of the Shaffer Terminals? 

A. TT wouldn’t say I was. 

Q. I understand Shaffer Terminals were re- 
quired to replace 
A. Yes, but that doesn’t mean major parts. 

Q. Would you say that your duties were such 
as managing partner that only you could have han- 
dled that phase of it? 

A. The other fellows were working night and 
day and Sunday trying to keep cargo going to Rus- 
sian ships. Hopkins, our general superintendent, 
retired at seventy, because he was being over- 
worked. I don’t believe [ could have expected them 
to do it. 
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Q. Then, Mr. Stocking, you were selected because 
you didn’t have as much to do as the others? 

A. I had plenty to do, but I didn’t have as 
much, and I wasn’t as close to the actual feeding 
of the cargo to those ships, and those boys were. 
You see, we didn’t operate the actual ships, only 
the dock. [39] 

Q. You received some salary for you 

A. Dedid yes* sin 

Q. Tell us—$2400? 

A. $2400 a year, $200 a month. 

Q. Wasn’t this salary excessive for the type of 
work you had to do as managing partner? 

A. I don’t think so. That is the only salary 
the partnership paid out. I think a fellow who 
had been on the waterfront as long as I had, since 
1907, had something on the ball, could keep things 
going, I don’t think the salary was excessive. 

Q. It is difficult for me to visualize what you 
were to do in this business. 

A. We were serving the Army, Navy, and Lend- 
Lease, and everybody that needed service on the 
dock. We were operating strictly on a tariff, we 
weren’t operating on a cost-plus basis. Believe me, 


those were strenuous days. 

Q. I appreciate that. These things you are 
talking about, weren’t they your actual task as an 
officer of Shaffer Terminals? A. What)"Sine 

Q. Weren’t you performing these tasks as an 
officer of Shaffer Terminals? 
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A. ‘Those that I had performed for Equipment 
Associates I would say no. [40] 

Q. Equipment Associates had no office except 
the office of Shaffer Terminals? 

Ae What is true. 

Q. They bad no employee except Seaton. Is 


that right? A. That is right, and myself. 
Q. Seaton was the bookkeeper for Shaffer Ter- 
minals ? A. That is ‘tight: 


Q. You were receiving $9,600 as salary as an 
officer of the Shaffer Terminals? 

A. “iat is right: 

Q. Would you like to comment on the fact that 
this $2400 you were getting as salary from the 
partnership made it $12,000 salary, or totaled from 
both organizations, the same that My. Shaffer was 
getting at that time? 

A. {wasn’t aware of that fact. It had nothing 
to do with setting it up that way. 

Mr. Picco: hat is all the questions I have. 

The Conrt: Do the stipulations of facet show 
the financial worth of the individual partners? J 
don’t know whether that is material or not. 

Mr. Perkins: It shows the amount the individ- 
ual partners withdrew from the partnership. 

The Court: J know, hut their financial worth, 1 
don't know whether that meht hecome involved. 

Mr. Perkins: I don’t think there is anything 
to [41] indicate the financial worth of the part- 
ners, of the stockholders individually. 

Myr. Picco: The stipulation indicates that two 
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of the partners had to borrow money to contribute 
the capital. 

The Court: I don’t know whether that might 
hecome involved or not. 

Mr. Picco: On the other hand, the stipulation 
does contain the balance sheets in two or three in- 
stances at the end of the year, for the Shaffer Ter- 
minals, and also the cash position at the time of 
the transfer of the personal property. 

The Court: Any further questions of this wit- 
ness ? 

Mr. Perkins: No, I have none. 


(Witness excused.) 


Mr. Perkins: That is all the testimony I have. 
There is just one question I want to take up with 
Mr. Picco. On page 5 of the stipulation there is a 
slight misunderstanding. 

Paragraph 9, we state that the Petitioner se- 
cured authority from the War Production Board 
for the purpose—for the purchase of needed equip- 
ment, because it could secure such authority. 

The Petitioner in three cases ordered the equip- 
ment and sent a check with the order, and before 
these checks [42] were returned to Tacoma for 
payment, the partnership gave the Petitioner a 
check for the exact amount. The pertinent amounts 
and dates are as follows. I have the date of the 
Petitioner’s check. Then I have a column for 
amount. Date paid. That is the date Petitioner’s 
check came to the hank. Then date of Equipment 
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Associates cheek. In two instances, the check of 
Jiqguipment Associates came before the other, so 
none of the Petitioncr’s money was actually used. 

In the third case, Petitioner’s check was paid 
June 27, July 30 the partnership reimbursed Peti- 
tioner. Now there is a slight misunderstanding 
in the amount of the check, I have there in the 
stipulation which I prepared. ‘The amount of the 
check to Equipment Associates to Shaffer includes 
freight and everything. I don’t know if that is 
material, but I just didn’t want any misunder- 
standings. Perhaps it would have been better if 
the column of amount had come after Equipment 
Associates check, but it is the amount of Equip- 
ment Associates check and not the amount of Shaf- 
fer Terminals. 

The Court: The Respondents so agree? 

imr. Pieco: Yes: 

The Court: That will be used in interpreting 
that portion of the stipulation of facts. 

Mr. Perkins: J understand that it 1s customary 
to submit written briefs some time in the future? 

The Court: Yes. [43] 

The Court: Yes. 

Mr. Perkins: I have just ordered a transcript 
of the evidence for deferred delivery. It appar- 
ently comes from Washington, D. C. The other 
stipulation which we agreed to this morning for a 
deposition which will be taken, T hope, the week of 
the 17th. 

Mr. Picco has mentioned to me that he may need 
a little more time than customary. J will give him 
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all he wants. JI would like the same consideration. 
Do you want to fix the time? 

The Court: Yes. Do counsel agree on what 
time they prefer? Will sixty days be all right? 

Mr. Perkins: Surely. 

The Court: September the 5th. Both parties 
are given until September the 5th, within which 
to file their original brief, and if they desire to 
file a reply brief, either of them may have twenty 
or thirty days. Thirty, I think, is probably pref- 
erable. 

Mr. Perkins: We file our briefs together, at 
the same time? 

The Court: You file them contemporaneously. 
September the 5th. That is the alternate system 
of filing. This is the concurrent system that we 
are using now. 

Mr. Perkins: How many days for a reply, Your 
Honor? [44] 

The Court: Thirty days. October the 5th. And 
either party will have until October 5th within 
which to file reply briefs, should they elect so to do. 

Mr. Perkins: The filing date they have to be 
in Washington, D. C.? 

The Court: That. is my understanding. They 
have to be there by that time. 

Mx. Picco: I think some time ought to be set 
for the record, as I understand the testimony by 
deposition will be entered—— 

The Court: Is the deposition to be taken? 

Mr. Perkins: To be taken during the week of 
the 17th. 
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The Court: Better get the name of the witness, 
for the record. 

Mr. Perkins: EK. kk. Sears. 

The Court: The ora! deposition of KE. E. Sears 
is to be taken by the parties, not later than August 
what? 

Mr. Perkins: I was told, he told me that he 
would be back in his office July 17th. There is 
no reason why it can’t be done that week, if I can 
arrange with vou. 

The Court: The deposition will be taken and 
it will be filed as part of the record in this case, 
and it will be considered by the Court as part of 
the evidence in the case. [45] 

Mr. Perkins: Yes. 

Mr. Pieco: Thank you, Your Honor. 


(Whereupon, at 3:10 o’clock p.m., July 5, 
1950, the hearing concluded.) 


Filed T. C. U. S., Angust 10, 1950. [46] 


[Title of Lax Court and Cause. ] 


SITPULATION TO TAKE DEPOSITION 


Whereas, the above-entitled proceeding came on 
for hearing before a Division of the Tax Court of 
the United States, sitting at Court Room, United 
States Court House, Seattle, Washineton, on July 
5, 1950; and 

Whereas, at said time and place the parties 
hereto, by their respective attorneys, filed with the 
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Court a partial stipulation of facets in said pro- 
ceeding, and two witnesses appeared and testified 
on behalf of the petitioner; and 

Whereas, it was, at said time and place, agreed 
by and between the parties hereto, with the con- 
sent and approval of the Court, that this proceed- 
ing should be considered as being held open for 
the purpose of taking the testimony, by deposition, 
on behalf of the petitioner, of one Eldon E. Searles, 
at a time and place convenient to said witness and 
to the parties hereto, but on or before July 31, 
1950 ; 

Now, Therefore, It Is Hereby stipulated and 
agreed by and between the parties hereto, by their 
respective attorneys of record, that the testimony 
of said witness, Eldon E. Searles, on behalf of peti- 
tioner, may be so taken, by deposition, on the 28th 
day of July, 1950, at the hour of 3:00 p.m. (D.8.T.), 
before a competent officer, who has no office con- 
nection or business employment with either of the 
parties to this proceeding, to be agreed upon he- 
tween counsel for the parties to this proceeding 
prior to the time of the taking of said testimony 
by deposition, in the City of Tacoma, State of 
Washington, at Room 1410 Puget Sound Bank 
Building, 1119 Pacific Avenue, in said city. 

/s/ HENRY C. PRES. 
Attorney for Petitioner. 


/s/ CHARLES OLIPHANT, JHP. 
Chief Counsel, Bureau of Internal Revenue, Attor- 
ney for Respondent. 


Dated: July 28, 1950. 
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STLPULATION 
It Is Hereby Stipulated by and between counsel 
for the parties hereto that the deposition of Eldon 
Ky. Searles, whose address is 3711 North Proctor, 
Tacoma, Washington, shall be taken at 3:00 o’clock 
p.m. on Friday, July 28, 1950, at the Directors’ 
Room of the Puget Sound National Bank of Ta- 
coma, Puget Sound Bank Building, Tacoma 2, 
Washington, before Russell N. Anderson, whose 
address is 3202 North 19th Street, Tacoma, Wash- 
ington, 2 Notary Public. 
Dated this 28th day of July, 1950. 
/s/ HENRY C. PERKINS, 
Attorney for Petitioner. 
/s/ CHARLES OLIPHANT, JHP, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
ney for Respondent. 


[Title of Tax Court and Cause. ] 


DEPOSITION OF ELDON E. SEARLES 
To the Tax Court of the United States: 


I, Russell N. Anderson, the person named in the 
foregoing stipulation to take deposition, hereby 
certify : 

1. That I proceeded, on the 28th day of July, 
A.D. 1950, at the Directors’ Room of the Puget 


130 Shaffer Terminals, Inc., vs. 


(Deposition of Eldon EK. Searles.) 
Sound National Bank of Tacoma, Puget Sound 
Bank Building, in the City of Tacoma, State of 
Washington, at 3:00 o’clock p.m., under the said 
Stipulation and in the presence of Henry C. Per- 
kins and John D. Picco, the counsel for the re- 
spective parties, to take the following deposition, 
VIZ. : 

Eldon E. Searles, a witness produced on behalf 
of the Petitioner. 


2. That said witness was examined under oath 
at such time and place, and that the testimony of 
the witness was taken stenographically and reduced 
to typewriting by me or under my direction. 


3. That after the testimony of the witness had 
been reduced to writing the transcript of the tes- 
timony was read and signed by the witness in my 
presence, and that the witness acknowledged before 
me that his testimony was in all respects truly and 
correctly transcribed. 


4. That after the signing of the deposition in 
my presence, no alterations or changes were made 
therein. 


5. That I have no office connection or [1*] busi- 
ness employment with the petitioner or his attorney. 


/s/ RUSSELL N. ANDERSON, 
Notary Public in and for the State of Washington, 
Residing at Tacoma. [2] 


*Page numbering appearing at foot of page of original Reporter’s 
Transcript of Record. 
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ELDON KE. SEARLES 
produced as a witness on behalf of the Petitioner, 
after being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Perkins: 


Q. Your name is Eldon E. Searles? 

A. That is correct. 

Q. You are a vice-president of the Puget Sound 
National Bank of Tacoma? A. Yes, sir. 
Did you hold that office in ’42 and 743? 
I did. 
How long have you held that office? 
Since 1933. 
How long have you been engaged in banking? 
Since 1907. 
In what branch of banking have you spent 
all or most of your time? 
Most of the time in commercial loans. 
Commercial loans. During the 1940’s, did 
you Gapdle financing for Shaffer Terminals? 

A. I did. 

Q. And also for Equipment Associates? 

*. Waray [3] 

Q. You are familiar then with the loans that 
were made to the Shaffer Terminals? 

A. Tam. 

Q. Will you just describe briefly the type of 
loans they were? 


OPoPpoere 


o> 
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A. The Shaffer Terminals at that time and 
shortly prior thereto borrowed from us against the 
eash value of life insurance policies that they had, 
and oceasionally a very short term 30-day or 60-day 
loan, supposedly against—you might say accounts 
receivable, or accounts receivable coming in. 

Q. That was the only type, was principally a 
loan against accounts receivable and in some cases 
backed up by some life insurance. 

A. That’s right. 

Q. Whose was that, do you know? 

A. As TI recall, it was on the life of both Mr. 
Kennell and Mr. Stocking. 

Q. Now, are you familiar with the loans that 
were made to Equipment Associates, the partner- 
ship ? A. Wes 

Q. Am I right that there was a loan made to 
the partners, individually, for the purpose of con- 
tribution to the partnership ? 

A. That’s right. [4] 

Q. Then was there a second loan to the part- 
nership, secured by a chattel mortgage? 

A. Ata later date. 

Q. Yes, at a later date. That was the third 
one, wasn’t it? 

A. Yes, as I recall there were two chattel mort- 
gages. 

Q. Now, are you familiar with the type of prop- 
erty that was acquired ? 

A. Well, they called them lift trucks, or cleat 
trucks, or something. 
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Q. Isee. Considering the loans that were made 
to the partnership for equipment, what qualifica- 
tions would a corporation have to acquire to qualify 
for that type of loan at your bank? 

A. For equipment? 

Q. Yes, for equipment, at the time it was actu- 
ally aequired by the partnership. 

A. Well, there are a number of factors enter 
into a deal like that. It depends on what sort of 
record the corporation has had 

Q. Yes. 

A. and whether or not they are making 
profits, just so the profits are enough probably to 
service the loan properly. 

Q. Yes. 

A. And also take care of their other [5] bor- 
rowings. | 

Q. And further than that, their ability to repay 
the loan? A. Qh, yes. 

Q. Did Shaffer Terminals, the corporation, have 
those qualifications during the spring and summer 
of 1943? 

A. Oh, I would say not to buy very much and 
on a certain element of time basis. 

Q. On a certain clement of time basis. What 
do you mean by ‘‘time basis’’? 

A. Well, a year, or a year and a half, or two 
years? 

Q. Did Sam Stocking or Kem Kennell, repre- 
senting Shaffer Terminals, discuss with you the 
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method of financing equipment which they needed 
at Shaffer Terminals? 

A. Well, they talked in a sort of informal way 
they were going to need some of this equipment, 
or thought they ought to buy some because they 
were renting from the government 

Q. Yes. 

A. and the danger of having that cut off, 
and discussed it in an informal way that they ought 
to buy some 

Q. Yes. 

A. ——and discouraged them so far as their 
buying, and wanted to work it out some other way. 

Q. Now, you discouraged the borrowing by the 
corporation. 

A. Yes. Well, I don’t know that we just turned 
them down, but we certainly weren’t favorable 
to it. [6] 

Q. Well, no actual application ever came to 
change that A. Not to my knowledge. 

Q. Now, will you explain the financial picture 
of Shaffer Terminals during the spring and sum- 
mer of 1943? 

A. Well, we have a statement from them in the 
files here, in the early part of °43 I think it was. 
That was after the war was under way in 743—the 
early part of ’48, and as usual, they only gave us 
a balance sheet. ‘They never gave me the profit and 
loss operating figures. They never did except just 
in a rough way, but they never gave me anything 
but a balance sheet, and I see one here May 31, 
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1943. What date we got it I don’t know. It was 
probably shortly afterwards, and that was just a 
balance sheet. 

Q. Yes. 

A. Now, in setting up the balance sheet they 
did as they always have done, they never added in 
their income tax statement—I mean income tax lia- 
bility, and I see they didn’t here. In fact, Mr. 
Ogden—I can recognize his little memo down here 
at the bottom, it says subject to deduction about 
twenty-five thousand income tax not yet paid for 
in 1942. I mean, whether that was right, that was 
his memo. 

Q. Yes. 

A. That is all I have to go on; so when you add 
the income tax liability, in our opinion, their cur- 
rent picture is [7] entirely too thin. I believe you 
would ¢all it, for a borrowing on a time basis. 

Q. Are you familiar with the financial history 
of the company back of 743? 

A. Well, yes, we had loans back of 743, and then 
in the ’30s, some, and they would occasionally bor- 
row on these little life insurance policies, five thou- 
sand, and occasionally they would borrow some- 
thing else for 30 days or so, on some particular 
bunch of business that they had, what we call short 
term 30-day, 60-day renewals, but the company 
never had a very good record, and we naturally 
just dodged anything we could, to a certain extent 
at least, because we would just be getting a little 
involved with them if we went too far, we felt. so 
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we watched it carefully. They were inclined to be 
a little more optimistic in their opinion than we 
thought they ought to be on the future, and their 
earnings were never very good. I see here in my 
record that they didn’t give us a statement between 
December of 738 and September of ’41, for instance. 
In December of ’38 they had a net worth after tak- 
ing the debts off of about eleven thousand, some- 
thing, and they owed fifteen thousand six fifty-six 
fifty-five; and fifteen thousand nine ninety-six to 
pay it with. 

Q. At that time did the income tax and further 
excess profits tax situation affect you? [8] 

A. No, not at that time. Then three years later 
we got this report—a little better improvement, but 
still the very thin working capital position that it 
always had. 

Now, maybe I should mention this. Mr. Shaffer, 
you will remember, was an officer of the bank, and 
a very fine fellow but an exceedingly optimistic 
sort of an individual, and always effervescing over 
a thing, and it made it a little difficult for us to 
handle the situation and not hurt his feelings be- 
cause we thought a lot of him, but at the same time 
we had to always be careful about any commitment 
we made. Now, that was during up to, I will say, 
1940 or ’41, along in there—I don’t know what time, 
but that was the general attitude. We had to be 
careful because they hadn’t had a very good 
showing. 

Q. May T ask a question? I don’t know as you 


Commissioner of Internal Revenue 137 


(Deposition of Eldon E. Searles.) 

understood it. When you were considering in 1943 
a loan to a corporation does the income tax bracket 
that the corporation was in at that time affect you? 

A. Well, I will say it does. 

Q. Well, I thought von misunderstood me. 

A. Oh, I will say it does. For instance, prior to 
1943 year, I think this comment about income tax 
due here, Mr. Ogden made a memo there, and our 
own officers’ comments here refer tine and again 
to the fact that the statements never included that, 
and we always have to give consideration [9] if 
there is forty thousand or fifty-five thousand, and 
so forth. 

Q. Did vou know what tax bracket they were 
in at that time? 

A. Yes, we knew that they were high. They 
would have to be. They had such a low—a smal] 
investment base. That was one of the very bad 
features. 

Q. Yes. Now, did the possibility that the cor- 
poration might be subject to renegotiation affect 
you in loaning to the corporation in ’43—for that 
period ? 

A. I couldn’t say positively that that did at that 
time, because we always with all companies of that 
character had that in mind and discussed it time 
and again about the negotiations. We were always 
afraid of renegotiation. Now, no doubt we consid- 
ered that factor, but later. 

Q. Would you in 1943 at the time you loaned 
the partners of Equipment Associates and Equip- 
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ment Associates’ partnership, have loaned the same 
amount for the same purpose and same business 
of the Shaffer Terminals, had they requested it? 

A. Now, we didn’t loan Equipment Associates 
then. 

Q. Isaid to the partners. A. Oh. 

Q. In other words, those loans that you made to 
the partners of Equipment Associates and loans 
to the partnership, would you have made _ those 
loans for the same purpose and on the same busi- 
ness to Shaffer Terminals had they [10] re- 
quested it? 

A. No, I don’t think we would because they 
were not entitled to it. They were borrowing all on 
these—against government accounts and so forth 
and the war may be over at any time. 

Q. Did I understand you to say that the loans 
you were making to the Shaffer Terminals were 
perhaps stretching a point? 

A. Well, definitely more than any stretching. 

Q. In other words, they were overextended 
already. A. They were, I knew that. 

Q. Now, the loans made to the partners and to 
the partnership were secured to some extent? 

A. Yes. Mr. Shaffer’s—we loaned Mr. Shaffer 
twenty-five hundred, secured by government bonds. 

Q. How about Mr. Kennell? 

A. Mr. Kennell’s was based on his statement. 
We have his statement here. My. Kennell’s was 
on the strength of his own statement and the con- 
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fidence we had in him, of course, over a period of 
years that we dealt with him. 

Q. Did he have a personal net worth of some 
sort? 

A. He had a personal net worth here of only 
about nine thousand, but twenty-seven hundred and 
seventy of it was in cash value life insurance which 
he was going to put up, but Mr. Kennell was di- 
voreed at the time; he had a [11] couple of young- 
sters that were juniors. It involved changing the 
beneficiary because they couldn’t sign with him, 
so I agreed with him if he would—we would loan 
him—he only borrowed twenty-one hundred; he had 
enough cash to take care of the rest—if he could 
not pay back the loan over a short period of time 
satisfactorily that he would assign his life insurance. 

Mr. Stocking’s loan was twenty-five hundred and 
was based on his own statement which he gave us 
at that time, October, eighteen thousand nine hun- 
dred and thirty net worth, owing some on his home 
and some on Shaffer Terminals, and his was based 
just on his own—on his salary, and we felt on the 
basis of salary he was entitled to a loan. 

Q. I believe you said you discussed informally 
with Mr. Stocking the method of financing the 
acquisition of this equipment. 

Ae. doitt.know as I said “the method’ no. 
He told us that he wanted to—that they were going 
to buy—that they ought to buy them to play safe. 
and as a matter of how to finance 

Q. How to finance? a Yes 
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Q. Did you suggest a method that they finance 
it on? 

A. I ecouldn’t say that I suggested that they buy 
it personally. [12] I don’t remember that I said 
anything about him borrowing personally, but I 
certainly discouraged them from borrowing for the 
company, because the company did not—we felt 
should not go into any deal to buy equipment. 

Q. To just make it definite, in your opinion 
Shaffer Terminals couldn’t have qualified at that 
time ? 

A. Not properly according to our policy, no. 

Mr. Perkins: That is all. 


Cross-Examination 
By Mr. Picco: 


Q. Now, Mr. Searles, what was your official po- 
sition at the bank in September and October of 
1943, at the time these discussions with Mr. Stock- 
ing and Mr. Kennell? A. Vice-president. 

Q. Did you also talk with Mr. Shaffer at that 
time ? 

A. I don’t recall ever talking with him, other 
than the fact that when he wanted to borrow this, 
Mr. Shaffer was very careful about mixing in his 
affairs—his own affairs. Further than that, Mr. 
Shaffer was ill at the time at home or probably 
in the hospital. He died shortly after that. 

Q. You didn’t discuss anything with Mr. Hop- 
kins? A. No, never. 
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Q. Did you do business with these people in 
your official] [13] capacity as a representative of the 
bank ? A. I did. 

@. You didn’t necessarily do it as a friend? 

A. No. 

Q. Well, tell me, did Shaffer Terminals request 
a loan of $9500.00 in September and October of 
1943? 

A. Not that I know of. Not formally. A lot of 
those things we diseuss informally. It is done time 
and again. 

Q. In other words, at that time you had no ap- 
plication for a loan from Shaffer Terminals? 

A. We had no application, I am sure. The file 
doesn’t reveal that we had an actual application. 

Q. Did you advise Mr. Stocking and Mr. Kennell 
to form a partnership at that time? 

A. I did not. 

Q. You did recommend a loan at that time to 
Mr. Stocking and Mr. Kennell? 

A. And My. Shaffer. 

Q. And Mr. Shaffer, a twenty-five hundred dol- 
lar loan? A. They asked for it. 

Q. That’s right, and vou recommended the loan? 

A. Sure. I made the loans. 

Q. Asa matter of fact, you did not say then nor 
do you say now, that you would refuse to recom- 
mend a loan of nearly $9500.00 to Shaffer Termi- 
nals in September and October, [14] 1943? 

A. I would not have recommended it. It might 
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have gone through but I wouldn’t have recom- 
mended it. 

Q. You were aware, were you not, that the 
$2500.00 loans to the individuals—that is, Mr. Stock- 
ing and Mr. Kennell—were for the purpose of 
financing the purchase of this equipment which 
would be used by Shaffer Terminals ? 

A. They were forming a partnership and they 
wanted that much to go in. Now, what they were 
buying exactly at that time I don’t recall. I think 
probably the files probably tells us—it probably 
mentions it. I’d have to look and see. 

Q. I assume you people definitely want to know 
what the loan is going to be used for, don’t you? 

A. Oh, yes, of course. Yes, here is Mr. Stock- 
ing’s statement, account of the interest in partner- 
ship of Equipment Associates. Mr. Stocking and 
Mr. Shaffer and Mr. Kennell, to form a partner- 
ship; style of business is associates, and each of 
which is to own a one-fourth interest, and they are 
putting up $2500.00 each, or a total of $2500.00, 
and then below is the new loan of $2500.00. We 
granted Mr. Stocking an unsecured loan of $2500.00 
for 90 days at five per cent. The purpose of this 
loan is to furnish funds required of Mr. Stocking 
to purchase this one twenty-five per cent interest. 

Q. The question was: did you know what the 
purpose of this [15] loan was? Was the loan for 
the purpose of purchasing this equipment that 
would be used by Shaffer Terminals? 

A. Well, that does not say anything about it. 
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He is buying a twenty-five per cent interest. Now, 
I will see what Mr. Kennell says, and see what he 
says about it. 

Q. Don’t necessarily read from that, if you 
please. Just read it over and find out what it is 
and then tell us, if you please. 

A. It does not refer to the purpose of the funds 
at all. It’s buying a twenty-five per cent interest. 

Q. Is it not a fact that you would have known 
what was the purpose of the loan, would you not? 

A. Probably would have. 

Q. So would you say that you did know the 
purpose of the loan at that time? 

A. I imagine I did but I can’t say I did, be- 
cause I don’t know I did, but I imagine that is what 
it was for. 

Q. Now, if that is what is was for, you people 
wouldn’t have been interested in knowing what the 
individuals were going to do about how to get this 
money into the corporation that you—you wouldn’t 
care whether they formed a partnership and bought 
the equipment themselves, or whether they directly 
loaned that money to the corporation? That wasn’t 
any of your affair, as long as they were using it 
for the purchase of the equipment? [16] 

A. I certainly would want to know what they 
are using it for, I mean, that they were making 
money out of it. 

Q. That’s right. 

A. They were going to form this Equipment 
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Associates partnership here and supposed to make 
some money on it, to pay the loan back. 

Q. That is correct. You knew, however, that 
they were to use this money to purchase this equip- 
ment? 

A. I didn’t say I knew they were going to buy 
equipment. The file doesn’t say that we knew they 
were going to buy equipment. 

Q. If the file doesn’t say it, at least you did 
know what they wanted that money for? 

A. J assumed that—— 

Q. So we know what they use that money for? 

A. ——hbecause we expected they would get 
enough money back, enough to pay the equipment 
loan off. 

Q. All my question is, as far as you are con- 
cerned, you wouldn’t have cared whether they 
loaned that money directly to the corporation, or 
whether they formed a partnership to loan it to 
the corporation ? A. Yes, I would. 

Q. Why would you? 

A. Because I would want to know how that 
money is coming back, and that corporation was 
in no condition to pay [17] money back from profits. 

@. Well, do you realize that that partnership 
was dependent completely on Shaffer Terminals for 
whatever money it was going to get in this deal? 

A. Well, from a lease standpoint I suppose they 
were. 

Q. Then you had to get interested in knowing 
just exactly what Shaffer Terminals was going to 
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do about this thing, or at least you had to feel 
certain that they would be able to get this money 
from Shaffer ‘erminals in order to repay your 
loan ? 

A. Well, no, the payment of that loan from those 
individuals was based upon their personal respon- 
sibility. We wouldn’t have loaned it otherwise than 
that way. 

Q. Now, you stated that you did loan money to 
Shaffer Terminals before that time? A. Yes. 

Q. Can you tell us just how much money you 
loaned the Shaffer Terminals before that time? 

A. Well, how much? Do you mean in what way, 
the peak loan, probably ? 

Q. Just go over your records and tell us the 
few times that Shaffer Terminals borrowed money, 
how much money was borrowed and what the terms 
were. A. Prior to that time? 

Q. Prior to that time. As I understand it now, 
they did not [18] apply for a loan at this particular 
time in September and October of 1943? 

A. Informally they talked about wanting to buy 
some equipment. 

Q. That is the two officers, Stocking and Ken- 
nell? 

A. Stocking and Kennell. Well, they had a loan 
back here in February of ten thousand, and advised 
that they needed some payments then pending from 
the government 

Q. Well, what time—— A. April. 

Q. April of what year? A. 748. 
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Q. ’43, and what were the terms on that? 

A. It doesn’t say—30 days, it says, 30-day note. 

Q. Was that note paid up in the 30 days? 

A. Let me see. It doesn’t mention renewal. We 
don’t write in every item here, but they borrowed 
an additional five thousand further on in April. 

Q. Of 1943? A. Uh-huh. 

Q. And was that a one-month note, too? 

A. It doesn’t say—30 days. 

Q. Did they pay that up? 

A. No, and so as they did not pay it promptly, 
and we had to renew it again. Note renewed, I 
renewed the note again. 

Q. Was it paid then? [19] 

A. No, in June a loan to enable them to carry 
the government receivables. It reduced their loan 
to ten thousand. In other words, it was up and 
down in there. 

Q. You were, again in 1943, loaning Shaffer 
Terminals money on those accounts? 

A. Well, we loaned them on the accounts re- 
ceivable just because they had it coming. 

Q. That is what you were doing it on? 

A. Yes, sir. 

Q. Did they borrow any money in 1942? 

A. Yes, a life insurance loan—against the life 
insurance, rather. And they borrowed five thousand 
in April of 42. 

Q. What kind of terms did you give them? 

A. It doesn’t say here. It doesn’t show. We 
didn’t always put that down. 
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Q. I take it that these loans were paid. Other- 
wise you would have that on there? A. Yes. 

Q. Were there any other loans in 1942? 

A. Yes, twenty-five hundred more along in July. 
It was drawn for 30 days. 

Q. Look through 1942 and see how many loans 
you did have, giving the amounts and the terms. 

A. Well, you have to understand that this type 
of a record doesn’t always show every five thousand. 
or twenty-five [20] hundred dollar loan is made or 
paid, and here is a loan made in July of five thou- 
sand for 30 days, assisting in carrying heavy re- 
eeivables, and along in October 

Q. How much was that loan? 

A. Five thousand. 


@. That was in ’42? A. Ubh-buh. 
Q. And the terms? A. 30 days. 
Q. All right. 


A. Here is another in October of five thousand 
which was paid in December. 

Q. Are those all the loans you ean find ? 

A. Yes, that is all, yes. 

Q. How about 1941? Did you make any loans 
in 1941? 

A. I possibly did. Now in July I see a $2000.00 
loan against the hfe insurance. 

Q. Did they pay that up? What was the terms 
on that one? 

A. Oh, we always draw it for one vear and they 
ean pay it any time they want to. 
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Q. When did they pay it up, can you tell by 


looking at that? A. Not necessarily, no. 
Q. That loan against insurance you can cash in 
on that? A. Cash value. [21] 


Q. Usually loans against accounts receivable and 
other securities you make it for one month, or 
maybe a smaller term? 

A. Sixty or ninety days. In October of °41 we 
handled a five thousand dollar loan on a 30-day 
basis, while they expected to retire it prior to that 
time. Whether they did or not I don’t know. 

Q. Well, from your recollection they made these 
payments, did they not? A. Yes. 

Q. Now, in view of the fact that your bank did 
make these loans from 1941 on, to Shaffer Terminal, 
anywhere from two thousand up to ten thousand 
dollars on terms of one month, would you maintain 
your statement that you would not have recom- 
mended a loan in September and October of 1948, 
for $9500.00 ? 

A. Yes, on a term basis, yes. 

Q. Well, what do you mean by a ‘‘term basis’’? 

A. Oh, eighteen months or two years. 

Q. Well, you were not sure whether they would 
last for eighteen months or two years, were you? 

A. Well, I don’t know, but normally that is 
about what they generally run. 

@. In other words, when you made the statement 
that you would not recommend the loan to Shaffer 
Terminals, you meant [22] a loan on a basis of re- 
payment within eighteen months or two years? 
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A. Oh, no, I believe it could be 12 months. 

Q. That is right. 

However, as far as these three months’ loans are 
eoncerned, would you change your mind as_ to 
whether you would recommend a loan to Shaffer 
Terminals in September and October of 19432 

A. For these type of loans? 

Q. That is right. 

A. No, we made them but we didn’t like to make 
them, I will be frank with you on that. 

Q. Your answer is that you would recommend, 
then ? A. Well, under the circumstances, yes. 

Q. Now, the type of terms you gave to Mr. Ken- 
nel] and Mr. Stocking were small term loans, were 
they not, of three months? 

A. Ob, well, we never expect them to pay it back 
in three months. 

Well, I mean that they were? 

Well, that is the way we draw them. 

You draw them for three months. 

Yes, that is correct. 

So when you said you discouraged borrowing 
by Shaffer Terminals when you were discussing 
this matter with [23] Mr. Stocking, you meant bor- 
rowing on a basis of eighteen months or one vear? 

A. That is right. 

@. And when you said Shaffer Terminals was 
not qualified to borrow, say $9500.00 in September 
of 1948, you meant borrowing upon a long term? 

A. That would be my opinion on it, that is 
correct. 


OPore 
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Q. Do I understand, to repeat again, as far as 
borrowing—as far as this partnership is concerned, 
you gave no advice one way or another on that, you 
weren’t interested in that, whether they operated 
the business by the partnership or by any other 
form of structure. You were interested in the se- 
curity of the loan and how they would pay it back? 

A. That is the personal—you are speaking of 
personal loans, that is right. 

Q. Now, did you deal exclusively with Mr.— 
you dealt exclusively with Mr. Stocking and Mr. 
Kennell and Mr. Shaffer on these partnership loans? 

A. That is right. 

Q. Who was the most active member of Shaffer 
Terminals at that time? That is, if you know. 

A. Oh, I don’t know whether Mr. Stocking or 
Mr. Kennell was. Mr. Shaffer, of course, was ill. 

Q. Was he ill at that time? [24] 

A. Yes, he died shortly afterwards. 

Q. Do you know whether he had been active at 
one time? A. Oh, yes, very. 

Q. Would you say he was active at all of 1943? 

A. No, just in a supervisory way—or in an ad- 
visory capacity. 

Q. If you know, when was it that his health 
began to affect his activity with Shaffer Terminals? 

A. He came in the bank about 1937, I guess. Of 
course, he gave up most of his time to that from 
37 on for six years, there, but he was always in 
touch with the affairs of the company, I think, 
pretty well. 


Commissioner of Internal Revenue 151 


(Deposition of Eldon E. Searles.) 

Q. Now, you did know, I take it then, the finan- 
cial position of Shaffer Terminals at all times dur- 
ing the war years, and especially in September and 
October of 1943? 

A. They gave us a statement periodically, such 
as it was, a balance sheet. No profit and loss state- 
ment. 

Q. Of course, you could have gotten a profit and 
loss statement if you had asked for it? 

A. No, they never wanted to give it—I mean, we 
never insisted on it. 

Q. You never insisted on it? 

A. We never insisted on it. 

Q. I want you to look at Exhibit 5 which is an 
exhibit which we have attached to a stipulation of 
facts in this ease. That is an agreed statement as 
to the working capital [25] position. The second 
column tells you what their working capital position 
was in September and October you might say—it 
is dated September 30, 1948. The bank balance at 
that time was over $28,000, as you can see, and 
their accounts receivable, as you know, were ac- 
eounts owing by the government and by 

A. That is right. 

Q. Is over $134,000.00. They had some notes 
payable and some accounts payable, but they are 
approximately $72,000.00. Now, with that in mind. 
and in view of what you do know about this cor- 
poration all throughout there, you wouldn’t say 
they were bankrupt at that time at all? 

A. No, they were not, but there was another lia- 
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bility in there during the war years, believe me, we 
watched closely, and that is your tax liability. It 
doesn’t show there. 

Q. That is correct. 

A. And we never knew what it was or exactly 
how much it was. We had no way of determining 
exactly, only just by their verbal statement. 

Q. Of course, you understand on a short term 
loan of one month or three—— 

A. That’s right 

Q. You weren’t interested in their tax load at 
the end of the year? 

A. ‘That is the reason we make those loans. [26] 

Q. From that working capital position you 
wouldn’t say at that time that they were in any 
financial difficulties, would you? That is, Shaffer 
Terminals. 

A. No, I wouldn’t say they were in difficulties, 
but you add your tax lability on there which we 
certainly always do. They found it to be a very 
real liability in a lot of cases when they finally 
woke up. 

Q. Did you know what the liability was in that 
corporation ? 

A. They told me exactly what it was. I think I 
have got some comment on that. That’s the end of 
their fiscal year. 

Q. From the standpoint of short term loans, 
however, would you say that they were in any 
financial difficulties, I mean, from the standpoint 
of what you are looking at? 
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A. Well, no, I wouldn’t say they were in any 
difficulties, but we never looked upon it with a great 
deal of favor, I’ll say that. I have got comments 
in here that refer to that. 

Q. But you are satisfied that their cash position 
was as stated there to be, and the accounts receiv- 
able were over $134,000.00 ? 

A. If we didn’t have confidence in those indi- 
viduals that we did, that they were morally right, 
we never would have gone this way with them. 
Just never. 

Q. I mean on accounts receivable from these 
various elements of over $134,000.00 on that alone, 
if you didn’t have [27] your cash position as strong 
as it appeared to be, twenty-eight thousand, you 
were perfectly confident that you would get a hun- 
dred per cent back on these government accounts 
or you wouldn’t have made the loan on them? 

A. We wouldn’t have made the loan, unless we 
thought they would pay, yes. 

Q. I want to ask you one other question here. 
Say in September and October, 19438, with that Ex- 
hibit 5 before you, would you say there was any 
occasion at all for Shaffer Terminals to borrow 
$9500.00 ? A. September of °43? 

Q. That’s right. 

A. Well, I don’t know what they had to pay 
out there. They probably had a note coming due 
for one thing, and another thing is the accounts 
payable at thirty-seven thousand, and a Social Se- 
curity Tax for thirteen thousand. That’s fifty thon- 
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sand alone. Twenty-eight thousand, they won’t go 
very far on that. 

Q. But you have got twenty-eight thousand dol- 
lars in cash. You have got over a hundred and 
thirty-four thousand in accounts receivable. 

A. Yes. 

Q. They might have been squeezed for cash at 
that particular time, so there might have been an 
occasion for borrowing at that time, as far as Shatf- 
fer Terminals is concerned, [28] is that correct? 

A. To them, their receivables came awfully slow. 
T’ll say Uncle Sam paid awful slow. 

Q. But they did pay every dime as far as I can 
tell from that, did they not? 

A. As far as I know. 

Q. Now, assuming that there was a need to 
borrow this money on this particular date, what 
difficulties could you have visualized at that time 
that could have been encountered by Shaffer Ter- 
minals as far as getting a loan of $9500.00 from 
your bank on the same terms that you gave the 
individuals, three months? 

A. Oh, we wouldn’t have loaned it to them for 
three months. It is foolish to talk about three 
months. They wouldn’t pay it back in three months 
if it was going to be for equipment. But the indi- 
vidual, you loan an individual entirely on a basis 
that you don’t expect to get it back in three months. 

Q. You did loan to these individuals on a three- 
month basis, did you not? 

A. We draw the notes that way. 
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Q. And you had loaned Shaffer Terminals all 
throughout the year before and for the last two or 
three years $10,000.00 and $5,000.00, and $2,000.00 
and another $5,000.00 and a few other loans all on 
the basis of one month and if they [29] needed a 
renewal once or twice you gave it to them. Now, 
on that basis—I think we did cover this ground 
and I don’t want to keep harping on this, but on 
that basis you would have at that particular time 
recommended a loan and they probably would have 
gotten the loan if they had applied? 

A. On an equipment basis? 

Q@. On a short time loan for 

A. [would not recommend it, I know that. Now, 
that might have happened—— 

Q. I understood you to mean not too long ago— 
about five minutes ago that you would have rec- 
ommended a loan or a short term loan up to 
$9500.00. 

A. No, certainly not to buy equipment. The 
equipment isn’t going to pay back a loan, but Uncle 
Sam/’s $10,000.00 coming to them would pay back 
a loan. That comes in as cash. The equipment 
doesn’t come back as cash. 

Q. Do you mean to tell me and tell any reason- 
able person that you wouldn’t have loaned $9500.00 
on the face of that working capital position, re- 
gardless of what that money was applied for, I 
mean whether it was applied for equipment or any 
other normal purpose of the corporation. Your 
only qualification, would it not, be that it was one 
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month. You are interested in whether he could pay 
up in one month or two months, is that correct? [380] 

A. No, I wasn’t interested whether they could 
pay up in one month or two months, fully, except on 
their loans of forty or forty-five thousand dollars 
they show they are borrowing here. But if they 
are borrowing to provide equipment, then I’m going 
to get back a ten thousand dollar check at the end 
of 30 days for equipment to pay the loan; but if 
Uncle Sam owes them ten thousand dollars, they 
must get the check in to pay the other loans. 

Q. That’s correct. 

A. Well, that is two different things. 

Q. Well, isn’t that—you loan that money to the 
three individuals on the same property, and you 
put it on a three-months’ basis. Now you say yet 
you renewed that? A. Sure. 

Q. But you didn’t have to renew it at the end 
of three months? 

A. We do that with individuals right along. A 
man making a thousand dollars a month like Stock- 
ing was, he is certainly good for a twenty-five hun- 
dred dollar loan, and can pay it back over a period 
of time. It is done all the time with individuals. 

Q. Do you know where Stocking was getting his 
money ? A. His salary? 

Q. That is his salary from the Terminals. The 
fact that paying you back on those individual loans 
was dependent on just how successful they . were 
with the operation of [31] Shaffer Terminals. 

A. To a certain extent yes, but he had an 
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eighteen thousand dollar net worth. He had other 
sourees of funds. He owned part of the Terminal 
Warehouse for instance, something the Shaffer Ter- 
minals had nothing to do with. 

Q. So you don’t think that any bank would have 
loaned a mere $9500.00 to Shaffer Terminals on a 
three months’ note basis? 

A. I don’t know that. 

Q. in September and October of 1948, in 
view of that working capital position? 

A. I would have to qualify the working capital 
position, because that is not a working capital posi- 
tion. You have got probably fifty thousand more 
income tax that is not revealed there. 

Q. You just got through telling me that on a 
short term loan you are not interested in the tax 
loan which might have to be carried by the ap- 
plicant for a loan. Do vou know, Mr. Searles, that 
it cost Shaffer Terminals over $77,000.00 in rental 
payments during 1943, 1944 and 1945, for using the 
equipment which cost these particular officers doing 
business as Equipment Associates, approximately 
$30,000.00 ? A. No. 

Q. I want you to examine Exhibit 3 which is a 
list of the rentals. Look at the—I think it is the 
second column, [32] rental paid to Equipment. As- 
sociates. 

You will note there that the corporation was pay- 
ing out anywheres from eighteen hundred to fifty- 
five hundred dollars each month, approximately, in 
1943 and 1944, for the use of equipment. Would vou 
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say that any corporation which could pay that kind 
of money out every month was not qualified for a 
ten thousand dollar loan in October and September 
of 19432 

A. You are talking about 43 and referring to 
what happened afterwards. We didn’t know what 
would happen afterwards. I didn’t know what was 
going to happen after 43. We were dealing in 43, 
when we made our loans. 

Q. Sure. 

A. Things went along and it worked out appar- 
ently all right. 

Q. You knew that they would have to pay a 
rental for that equipment? 

A. A rental, sure. 

Q. You knew that these individuals, Mr. Stock- 
ing, Mr. Shaffer, Mr. Kennell and Mr. Hopkins 
were depending on rental payments for the solvency 
of the partnership which they had formed? 

A. We weren’t depending on that because they 
had plenty of assets as far as we were concerned to 
our loans. 

Q. But you did know that that was where they 
were going to get their money, from the rental pay- 
ments, so far as this [83] business was concerned ? 

A. I assumed they were, but we weren’t worry- 
ing about them. They had plenty of assets besides. 

Q. I want to ask you another question. Isn’t this 
true that it would have been cheaper for Shaffer 
Terminals to purchase the equipment itself rather 
than to pay rentals costing approximately three 
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times its cost over a period of two and a half years? 

A. Well, I suppose. I don’t know anything about 
that part of it. 

Q@. I mean—I assume you have examined now 
the rental payments—these rental payments in the 
second column on Exhibit 3, attached to the stipula- 
tion of facts. 

To summarize what has been gone over, I just 
want to ask you a few more questions, Mr. Searles, 
to see if you have got vour testimony correct. 

You did not have, in September and October of 
1943, any application from Shaffer Terminals for 
a loan in and around $9500.00 ? 

A. JI am sure we didn’t have a formal applica- 
tion, no. The thing was discussed informally about 
purehasing this equipment, but not in the form of 
a formal application to put up to the loan committee 
to pass or reject. 

Q. You did not advise Mr. Shaffer, Mr. Stocking, 
Mr. Kennell or My. Hopkins at any time in Septem- 
ber or October of 1943 [84] to form a partnership 
for the purpose of financing the purchase of equip- 
ment? A. I did not. 

Q. In fact, as far as the bank was concerned, it 
wasn’t really interested in how that equipment was 
financed ? 

A. We were loaning to the individuals at that 
time, alone. 

Q. You said that the Shaffer Terminals had a 
poor financial record up to 1941? 
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A. Well, around that period, 40. I don’t know 
just when it first was. 

Q. And then it improved after that? 

A. It improved some, yes. 

Q. It improved to the extent that you did give 
them a considerable number of loans after 741 and 
up during the war years, and up to the time—at 
least up to September of 1943? 

A. Yes, and after. 

Q. You said after that. Did you make them any 
loans after that, too? 

A. On the same basis on receivables. They would 
report on what they had coming. 

Q. Would you go over your records once more 
on that on how many loans, the amount of the loans 
and what the terms were, from September of 1943 
on say, through 1945? 

A. Well, again I will tell you we don’t write 
down everything. [35] 

Q. I appreciate that, but vou see what you have 
in your notes on that. 

A. °’44, let’s see, the unsecured loans in March 
are mentioned as being twenty thousand, loans 
against collateral seven thousand. In August we 
made them a ten thousand dollar loan. 

Q. That is August of what vear? 

A. 744, 30 days. 

Q. These loans are short term loans? 

A. They were made for 30 days. They didn’t al- 
ways get their money, so thev had to renew them 


Commissioner of Internal Revenue 161 


(Deposition of Eldon E. Searles.) 
once in a while. They were always based on what 
they thought they would get in. 

September, ’44, apparently was a new high, be- 
cause it is so marked here, a total of forty-five with 
fifteen thousand more at that time. 

Q. In December (sic) of 745? 

A. In 744. In September of ’44, and then it seems 
to run along—like they commented here, in October 
they of course took in payments nght along but 
never received enough to relieve their cash position 
sufficiently to pay their loans. I mean that is what 
was happening right then. 

Q. Answer my question, please. 

A. June of °45—this is a loan being paid in full, 
twenty thousand. Let’s see. They paid a loan reduc- 
tion in May [86] of twenty-five thousand. They paid 
another one of twenty thousand in June, so they ap- 
parently got some money. 

Q. The history shown in vour books indicate that 
the bank was loaning money to Shaffer Terminals 
you might say frequently, throughout—from 1941 


through 1945, is that correct? A. Yes. 
Q. On short term loans? A. That is right. 
Q. Did you say ‘‘yes’’? A. Yes. 


Mieelteco: Carry on. 


Redirect Examination 
By Mr. Perkins: 
Q. Do your records show whether or not in Sep- 


tember of 1943 vou made a loan of $20,000.00 to 
Shaffer Terminals—September of *43? 
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A. Yes, September the 9th, $20,000.00 loan for 
30 days. 

Q. Will you take a look at Exhibit 5 which I 
believe you have before you? A. Yes. 

Q. The first date there, the bank balance show- 
ing $115.72, and then the figure just below that of 
twenty-eight thousand six eight three point [87] 
three two. 

A. That was at the end of that month. 

Q. Yes, at the end of that month. Would you 
say that twenty thousand of that money was the 
proceeds of the $20,000.00 loan? 

A. Well, that would be hard to say whether it 
was still in there, but that could be, probably 

Mr. Picco: If you want to answer that question 
directly—I mean, there is no guessing on that. 

The Witness: I have no way of knowing. 

Q@. Will you look over at the notes payable, line 
10, the top figure there is fifteen thousand. Drop 
down one and it is thirty-five thousand. That does 
‘ refleet—— A. <A twenty thousand loan. 

Q. Do you know the purpose of these loans that 
you made to Shaffer Terminals? In other words, 
what did they do with the money? 

A. Well, it always helped to pay their bills, their 
labor and things of that nature. It has always been 
a current deal. 

Q@. That is called working capital? Aug Ves. 

Q. In other words the money didn’t buy new 
equipment. It was to pay their current obligations 
which were largely payroll? 
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A. Well, what they all were—there was a lot of 
pay roll, [88] of course. 

Q. Well, they had a lot of pay roll then, due to 
the amount of business. J believe you mentioned 
that the individual notes executed by the members 
who later formed a partnership were 30-day notes, 
were they? A. 90 days, I think. 

@. 90? 

A. I believe that is what they state. Normally 
that would be the way to work them and allow them 
to pay some and go for another 90 days. 

Q. For certain reasons you wanted 90 days, 
whether it was expected—— 

A. It always puts you in a good bargaining posi- 
tion. 

Q. You said definitely you would not recommend 
a loan to Shaffer Terminals on a question of credit, 
but you say it might have gone through. Do loans 
normally go through against your recommendation ? 

A. Oh, no, not against recommendation, no. Nor- 
mally they do not, no. 

Q. It would be a very unusual thing if the loan 
would have gone through? 

A. It would be, with the senior officer recom- 
mending. 

Q. Now when you make a loan, vou always con- 
sider how that loan is going to be paid back, don't 
you? A. Sure. [89] 

Q. The possibilities of it being paid back. In 
connection with the loans vou made to the indi- 
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viduals and Equipment Associates, did you consider 
their source of repayment of the loans? 

A. Yes, I did. 

Q. What was that source? 

A. Well, the individual’s source would be their 
salary, or whatever they have got. Shaffer put up 
cash—I mean bonds. Kennell agreed to give us a 
life insurance policy if the loan didn’t pay off to our 
satisfaction and Stocking’s own statement of eight- 
een thousand net worth, justified it. 

Q. Now, what was the source of the loan situa- 
tion of the partnership ? 

A. Well, by that time they had some strength 
behind them. As I recall, they came in and said 
they wanted to buy some more. I don’t know 
whether it was two or three, or whatever the thing 
was. They came in and had some figures on what 
they had been doing. We probably wouldn’t do it 
otherwise. No, I wouldn’t say we wouldn’t do it, 
otherwise, because if the individual loans had been 
paid up again, it’s a partnership deal. 

Q. But my line of thinking it was the experience 
with the rental payments? 

A. That would be the normal thing. We take the 
history and [40] then say ‘‘ Well, it looks like it’s a 
good bet here for a little while,’’ and 

Q. If the loan had been made to Shaffer Ter- 
minals, and Shaffer bought the equipment, where 
would there be a source of repayment in that situa- 
tion ? 

A. Well, there probably would be a source of re- 
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payment, as it turned out later, but with the situa- 
tion—narrow working capital as we showed here. 

Q. Was there any apparent possibility of being 
repaid on a loan like that at that time? 

A. Oh, I wouldn’t say it was impossible, but 
gee, with the income tax the way it was and excess 
profits tax, and that small a base, it was such a small 
investment. They had no base to operate on. If 
they made sixty-five thousand dollars, fifty-five 
thousand would go for tax, or roughly. I don’t 
know the exact figure, but I am just using that as 
an example. 

Recross-Examination 
texeiezicco : 


Q. Now you said that you did look at the source 
of the income as far as the partners were concerned 
in their loans which took place in 1944 and in 1945? 

A. They had the partnership behind them. 

Q. You found at that time that the source was 
rental payments [41] from Shaffer Terminals? 

A. However, the individuals themselves had in- 
come, what they had personally. 

Q. Now, if Shaffer Terminals would have put in 
an application—this is an assumption, of course, in 
Mareh of 1944 and in June of 1945, instead of the 
partnership, you would have found the same source, 
would you not, at that time as far as where the 
money was going to come from? 

A. Well, Shaffer Terminals, I don’t know—their 
statements that came in subsequent, J think, did 
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show an additional strength, as I recall. I don’t 
remember what their statements showed. 

Q. You would have found out, would you not, 
that they were paying rental payments to Equip- 
ment Associates anywheres from eighteen hundred 
up to fifty-five hundred dollars every month ? 

A. Well, I don’t remember 

Q. Well, we are assuming at that time that you 
did check into that, because you just stated that you 
knew the source of the income of Equipment As- 
sociates. 

A. They had it in the record showing that they 
had done very well. We made them the loans, any- 
how. 

Q. They had had some experience by this time? 

A. Yes, that’s right. 

@. The only experience they had had was in turn- 
ing around [42] and turning the equipment back to 
Shaffer Terminals, and Shaffer Terminals was using 


it, is that correct? 

A. Oh, I meant they had some income—net in- 
come from it. 

Q. The income was coming purely and simply 
from the rental payments they received from Shaffer 
Terminals? 

A. From Equipment Associates, I presume. 

Q. That’s right, that is the only income they had, 
isn’t that right? 

A. Well, I don’t know. I don’t know what else 
they had. I never checked it. 
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Q. So you did know that this income was coming 
from Shaffer Terminals at all times? 

A. To Equipment Associates? 

Q. That’s right. 

A. As far as I knew, their arrangements were 
with Shaffer. I never inquired who they were rent- 
ing it to. 

Q. You did check uwp—in making this loan you 
ehecked up on just what the purpose of the loan 
was and where the money was going to come from? 

A. That’s nght. 

@. And you did find out at that time, is that cor- 
rect? 

A. The fact is, I don’t remember much about 
that loan. I made the loan on equipment, and then 
took a chattel mortgage on it. 

Q. Did they submit a financial statement? [43] 

A. No, I don’t know whether they did or not. 

Q. Well, from your way of doing business would 
vou say they submitted a financial statement ? 

A. Yes. 

Q. One other thing, I wonder if you could spend 
just a little time in checking over the loans to Ken- 
nell, Stocking and Shaffer in September and Octo- 
ber of 1943, and see if they took more than three 
months to pay those loans up? You may not have it 
and vou may. 

A. Irather doubt it. I don’t know. No, Kennell 
probably paid on some sort of a monthly basis. That 
doesn’t show here at all. The ledger sheet would 
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show, but this doesn’t show it. It doesn’t show on 
Kennell. > | 

Shaffer—I don’t mean Shaffer, but Stocking, 
rather, in April of ’44, we renewed two thousand 
dollars of the balance. I would say from that he 
paid $500.00. That refers to the loan we made to 
him to purchase a one-fourth interest. We made 
him a little loan later on his own life insurance. 
They generally pay on a monthly basis, those fel- 
lows, but apparently Stocking did not pay for six 
months. He only repaid $500.00. 

Q. Mr. Searles, I have got just about two gen- 
eral questions and I am pretty certain they will be 
the last that I will ask you. 

I want to get back to a statement. You said [44] 
that if, and this is Just an assumption, apparently, 
because they didn’t make an application in Septem- 
ber or October of 1948, that if Shaffer Terminals 
had come in for a loan at that time, and if you knew 
the purpose of the loan was to buy this equipment, 
you would not have recommended the loan? 

A. I wouldn’t have under the circumstances, no. 

Q. If they were willing to give you a one-month 
note on that would you have changed your opinion 
on that, if they would have given you a one-month 
note? 

A. They would have had to give us somewhat of 
an assurance that that could be paid up along with 
the rest of the loans. 

Q. Well, I say if there was assigned over to vou 
accounts receivable in that amount, accounts receiv- 
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able that you knew were good from the government? 

A. But the accounts receivable were affecting the 
other loans we already made against them for ac- 
counts receivable not assigned to us, but we were 
looking towards that source of payment, because it 
affected that. We just as well let them have an open 
account. 

Q. You understand that that loan that they asked 
for was only in the amount of $9500.00, or would 
have asked for was only in the amount of $9500.00? 

A. That’s right. [45] 

Q. Now on top of that if they had thrown in a 
chattel mortgage which you probably would have 
asked for, and possibly if necessary you would have 
wanted guarantees or something from the stock- 
holders which might have been a possibility, would 
you still hold to your view that you wouldn’t have 
recommended a loan to this corporation in that par- 
ticular situation? 

A. You are assuming that the stockholders ought 
to all endorse. They never endorsed separate loans. 

Q. I am just going to see how far you would go 
before you would change your mind as to how you 
would recommend a loan when it came to Shaffer 
Terminals, in view of the fact that vou had been 
loaning them all the time before that and after, and 
I understand that you dealt with them 

A. Yeh 

Q. You are saying ‘‘yes,’’ aren’t you, to these 
questions I have asked? 

A. I dealt with them, ves. 
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Q. Yes. A. For some time. 

Q. What would you have taken then, before you 
would have recommended a loan knowing that the 
purpose of the money was—that the purpose of 
$9500.00 was to buy equipment, before you would 
recommend a loan? 

A. Well, I would have to have some—probably 
the individuals [46] endorsed. I don’t know whether 
I would or not, because we know that the Shaffer 
Terminals wouldn’t get to pay it back—I mean we 
just assumed they couldn’t pay it back. 

Q. Now then, how could you assume then they 
could assign over some accounts receivable to you? 

A. We were protected on accounts receivable— 
but then they will pay accounts receivable loans— 
all the rest of them have paid out; but how are you 
going to pay $10,000.00 by equipment? 

Q. How would it have been had you been assured 
that they would have paid anywhere from $1800.00 
up to $5500.00 every month, instead of paying out 
payments to anybody else for rent, they would have 
saved that? If that was thrown in the picture, would 
that help it? 

A. That would help it, but I didn’t know any- 
thing about that, what you are saying. 

Mr. Picco: That is all the questions J have. 


/s/ BK. BE. SEARLES. 


Received T.C.U.S. September 19, 1950. 
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The Tax Court of the United States 
Docket No. 26127 


SHAFFER TERMINALS, INC., 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Promulgated February 16, 1951. 


FINDINGS OF FACT AND OPINION 


Petitioner, a corporation, under a ‘‘Sale and 
Lease Agreement,’’ sold equipment to a partner- 
ship composed of its sole stockholders and simulta- 
neously leased it back. The agreement gave 
petitioner exclusive right to lease the equipment 
and a first option to purchase upon dissolution of 
the partnership. Held, amounts paid as alleged 
rentals to the partnership were not deductible under 
section 23(a)(1)(A) of the Internal Revenue Code. 


HENRY C. PERKINS, ESQ., 
For the Petitioner. 


JOHN D. PICCO, ESQ., 
For the Respondent. 


Respondent has determined deficiencies in excess 
profits tax for the years 1944 and 1945 in the 
amounts of $20,537.77 and $22,220.52, respectively. 

The only issue before us is whether respondent 
erred in disallowing deductions taken by petitioner 
in 1944 and 1945 for amounts paid as rent on equip- 
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ment under certain ‘‘Sale and Lease Agreements’’ 
entered into with stockholders of petitioner, doing 
business as Equipment Associates, a partnership. 


Findings of Fact 


The facts which were stipulated are so found and 
are incorporated herein by reference. 

Petitioner is a corporation, having been organ- 
ized under the laws of the State of Washington on 
April 16, 1921. It is engaged in the business of 
operating warehouse terminals and storage. Its 
office and principal place of business is in Tacoma, 
Washington. Petitioner keeps its books and files 
its returns on the accrual basis. Its returns for the 
years here involved were filed with the collector 
of internal revenue for the district of Washington, 
at Tacoma. 

On January 1, 1948, the outstanding capital stock 
of petitioner was owned by the following persons: 


Shareholder Shares 
R. H. Shatter 232 eee 108 
Samuel B. Stockaigeee:.a ee 72 
K. M. Kennell:........ 3 eee 12 
W. Hopkins ..2.. ..5. 33. ae 8 

Total.........3 eee 200 


On October 20, 1948, R. H. Shaffer died. His 
shares of stock in petitioner were acquired by the 
surviving shareholders. On December 31, 1943, the 
capital stock of petitioner was held as follows: 
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% of 
Shareholder Shares Ownership 
Samuel B. Stocking 157 78.5 
K. M. Kennell 26 13 
W. Hopkins 17 8.5 
200 100 


During the period here involved and after the 
death of R. H. Shaffer, the sole officers of peti- 
tioner, who were also its sole stoekholders, were as 
follows: 


Samuel B. Stocking, President. 
K. M. Kennell, Vice President-Secretary. 
W. Hopkins, Treasurer. 


The business of petitioner increased very rapidly 
and continuously from July, 1942, through 1943 and 
the subsequent war years. This inerease was due 
to war business provided by the United States Army 
and Navy, the Russian Government and the British 
Government. It involved the handling of different 
cargoes, including supphes for the Alean Highway 
and Lend-Lease eargo destined for Russia. Peti- 
tioner handled these various cargoes on a daily 
basis, under an arrangement with the named Gov- 
ernments, which was expected to and did continue 
for the duration of the war. 

The use of certain doek equipment and machinery 
such as Clark-Fork type hft trucks was essential 
to the proper conduct of petitioner’s business. Pe- 
titioner had practically no equipment of this type 
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and was compelled to rent it from the army under 
a temporary arrangement until such equipment 
could be acquired by petitioner. Additional equip- 
ment was also rented from local stevedoring con- 
cerns. Early in 1943, due to the increase in business 
and the increasing pressure from the army for the 
return of the rented equipment, it became apparent 
to the officers of petitioner that additional equip- 
ment should be acquired. This equipment was essen- 
tial war material and could not be acquired except 
on priority. Petitioner could obtain the priority 
because of its essential war activities. Petitioner 
applied for and was granted priority to purchase 
new equipment in April, 1943. 

On September 22, 1943, a partnership was organ- 
ized by the individuals named above under the style 
of Equipment Associates (sometimes hereinafter 
referred to as the partnership). Subsequent to the 
death of R. H. Shaffer on October 20, 1948, dece- 
dent’s interest was acquired equally by the surviv- 
ing partners and the business was conducted as a 
partnership under the same name. The partnership 
agreement dated October 8, 1948, evidencing the 
oral agreement entered into September 22, 1943, 
provided in part as follows: 


2. The purpose and business of said copart- 
nership shall be primarily to furnish certain 
equipment for the use of Shaffer Terminals, 
Inec., and used in essential war work. It is 
understood that the finances of Shaffer Termi- 
nals, Inc., are not sufficient to justify the pur- 
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chase by said Shaffer Terminals, Inc., of said 
equipment, such as dock tractors, lift trucks, 
etc. Equipment Associates will purchase such 
equipment, hold the same for the exclusive use 
of Shaffer Terminals, Inc., during the duration 
of the present emergency, and lease said equip- 
ment to said Shaffer Terminals, Inc., at a rea- 
sonable rate of rental. When not being used 
by Shaffer Terminals, Inc., said equipment 
may, with the consent of Shaffer Terminals, 
Inc., be temporarily leased to others who have 
use for said equipment in essential war work. 


* * % 


6. ‘The copartnership is authorized and em- 
powered to purchase from Shaffer Terminals, 
Ine., such equipment as Shaffer Terminals, Inc.. 
may desire to dispose of at prices to be agreed 
upon between the copartnership and said Shaf- 
fer Terminals, Inc. 


The capital invested in Equipment Associates 
consisted solely of cash furnished in equal amounts 
by the partners. Each partner contributed $2,500. 
The investment made by W. Hopkins was from his 
personal funds. Investments made by the other 
partners were in part from personal funds and in 
part from bank loans. 

The affairs of Equipment Associates were man- 
aged by Samuel B. Stocking, for which he was paid 
$200 per month, and its books of account were kept 
by E. A. Seaton, for which he was paid $30 per 
month, both items being deductions before partners’ 
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distribution of earnings. E. A. Seaton was also the 
regular bookkeeper for petitioner. Equipment As- 
sociates employed no other employees. It used the 
office of petitioner for which no rent or charge was 
paid. Petitioner and Equipment Associates kept 
separate books and records and there was no inter- 
mingling of the partnership and corporate funds or 
records. The partnership owned no other property 
except the terminal equipment leased to petitioner. 

Subsequent to September 22, 1943, and at all times 
here material, petitioner obtained the necessary 
priorities and purchased equipment similar to that 
already described above. The partnership did not 
apply for priorities. Petitioner made these pur- 
chases on September 30, 1943; March 21, 1944, and 
June 16, 1945. After each purchase, petitioner 
transferred legal title to the equipment to the part- 
nership, pursuant to certain ‘‘Sale and Lease Agree- 
ments’’ executed in October, 1948; in March, 1944, 
and in June, 1945. 

With respect to the first purchase, petitioner 
ordered the equipment in September, 1943, and 
received delivery thereof in the same month. Peti- 
tioner sent its check dated September 30, 19438, in 
payment thereof, in the amount of $9,529.44, which 
included the freight charges. This check cleared 
petitioner’s bank on October 13, 1943. The partner- 
ship paid petitioner by check dated October 11, 1943. 
With respect to the second purchase, petitioner or- 
dered the equipment and received delivery thereof 
some time before March 21, 1944. Petitioner sent 
its cheek, dated March 21, 1944, in payment 
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thereof, in the amount of $10,298.60, which included 
the freight charges. This check cleared petitioner’s 
bank on April 3, 1944. The partnership paid the 
petitioner by check dated March 27, 1944. With 
respect to the third purchase, petitioner ordered the 
equipment, and received delivery thereof, some 
time before June 16, 1945. Petitioner sent its check, 
dated June 16, 1945, in payment thereof, in the 
amount of $10,319.61, which included the freight 
eharges. This cheek cleared petitioner’s bank on 
June 27, 1945. The partnership paid petitioner on 
July 30, 1945. 

The first purchase of equipment by the partner- 
ship was paid for out of the original contributions 
of capital made by the partners. The second and 
third purchases were financed by separate loans ob- 
tained from the Puget Sound National Bank of 
Tacoma, secured by chattel mortgages. These loans 
were classified as commercial or short-term, and 
notes therefor were drawn on terms of 90 days. 

All of the sale and Jease agreements were sub- 
stantially similiar in terms to the ‘‘Sale and Lease 
Agreement’’ executed October 8, 1943, differing 
only as to date and the amount of the sales value 
of the equipment. The ‘‘Sale and Lease Agreement”’ 
executed October 8, 1943, reads in part as follows: 

Witnesseth: Shaffer Terminals, Inc, has 
heretofore purchased certain machinery and 
equipment described in ‘‘Exhibit A,’’ hereto 
attached and made a part hereof, as if fully set 
forth in this paragraph. 

On September 30, 1943, Shaffer Temninals, 
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Inc., sold and transferred said equipment to 
said Equipment Associates for the sum of $9,- 
529.44, under the following terms and condi- 
tions, to wit: 

Shaffer Terminals, Inc., reserves the exclusive 
right to lease said equipment from Equipment 
Associates during the entire time of the emer- 
gency created by the existing war in which the 
Government of the United States of America is 
engaged and said Shaffer Terminals, Inc., 
agrees to pay to Equipment Associates a 
monthly rental of $3.00 per hour of use, mini- 
mum 200 hours per month, for the use of said 
equipment and machinery until a different 
monthly rental is agreed upon by the parties 
hereto. [Rate reduced to $2.75 per hour with 
no minimum on March 1, 1944. ] 

In the event Equipment Associates shall de- 
termine to dispose of any of said equipment, 
Shaffer Terminals, Inc., 1s given the first right 
to purchase said equipment at a price to be 
agreed upon by the parties hereto * * *. 

It is contemplated that further equipment 
and machinery will be required from time to 
time by Shaffer Terminals, Inc., and that said 
equipment will be provided by said copartner- 
ship and leased by said Shaffer Terminals, 
ive * *. 

It is understood that the equipment and ma- 
chinery herein referred to is necessary for the 
operations of Shaffer Terminals, Inc., in doing 
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essential war work; that the finances of said 
Shaffer Terminals, Inc, are not such at this 
time as to justify the purchase by said Shaffer 
Terminals, Inc., of said equipment and ma- 
chinery and that the said partnership, quip- 
ment Associates, has been organized for the pur- 
pose, among other things, of providing the 
necessary finances for Shaffer Terminals, Inc. 

Shaffer Terminals, Inc., will at all times 
keep any and all of said leased property insured 
against fire, theft, property damage and pubhe 
liability, such insurance to be payable to the 
parties as their interests may appear. Shaffer 
Terminals, Inc., will hold Equipment Associates 
harmless from any lability on account of any 
accidents which may happen to said equipment 
and machinery and all liability to any parties 
for the use thereof. Shaffer Terminals, Inc., 
will pay all operating costs and ordinary main- 
tenance and repairs for said equipment and 
machinery and at the termination of the rental 
period will return said property to Equipment 
Associates in as good condition as when received, 
ordinary wear and tear excepted. 


The rentals paid by petitioner to the partnership 
were in accord with Tacoma Terminal Tariffs filed 
with the Public Service Commission of the State 
of Washington in compliance with section 10383 of 
Remineton’s Revised Statutes of Washington. The 
amounts paid were as follows: 
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eee... $ 6,892.50 
et o...... oe. ee 41,134.82 
ee... 29,434.46 
io. ....... ae ae 11,782.32 
ie. on. eee 900.00 

— $90,144.10 


During the period here involved no dividends 
were declared by petitioner. Prior to this period the 
last dividend was in 1942, and the first dividend 
after this period was in January, 1946, in the 
amount of $12,000. Corporate salaries authorized 
by petitioner under dates of September 1, 1941, 
and November 1, 1943, and paid to the officers desig- 
nated below during the period here involved, were 
as follows: 


Officer Sept. 1, 1941 Nov. 1, 1948 
Ro. Shaffer —..nc.cneen ee SLO, 
Smee BS OC Mt aes 9,600 $12,750 
mee KK eriniell oo. rete cancreee ee eee 4,800 9,850 
MJ eeilop kins ....:.2: eens renee 4,500 6,000 

otal... $30,900 $28,600 


A summary of petitioner’s working capital posi- 
tion at the end of the tax years, and on or about the 
dates when the equipment was acquired, follows: 
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The earned surplus on December 31, 1944, and 
December 31, 1945, was $67,303.28 and $68,922.29, 
respectively. This earned surplus is made up largely 
from cash and accounts receivable owing by the 
Soviet Purchasing Commission, the British Pur- 
ehasing Commission, and the United States Army, 
Navy and Department of Agriculture. 

Petitioner’s cash balance on or about the dates 
of acquisition of the equipment was adequate to 
cover checks drawn in payment therefor. 

The Puget Sound National Bank had made loans 
to petitioner during the years from 1930 to 1941 
when petitioner’s record was not too satisfactory. 
During the years 1942 to 1945 petitioner’s financial 
statements showed additional strength and the size 
of the loans was increased. These loans were usually 
made for short terms upon assignment to the bank 
of accounts receivable and were primarily used to 
meet current expenses. 

In 1943, due to the pending possibility of peti- 
tioner being unable to obtain rental equipment, 
officers of petitioner began considering the feasi- 
bility of purchasing new equipment. Informal dis- 
cussions were had with EK. E. Searles, vice president 
of the Puget Sound National Bank, concerning the 
purchase of equipment and the possibility of ob- 
taining a loan for this purpose. No formal loan 
application was made by petitioner for consideration 
by the loan committee of the bank. 

As pointed out above the initial purchase by the 
partnership of the equipment leased to petitioner 
was paid for by means of personal loans made to 
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the partners by the bank. Subsequent purchases 
were financed by loans from the bank made upon the 
basis of chattel mortgages and the increased earn- 
ings of the partnership. 

The partnership filed income tax returns for the 
years 1944 to 1946, inclusive, also the period from 
January 1, 1947, to June 30, 1947, when it was 
liquidated, in which it reported gross profits, de- 
duections and net profits as follows: 


1944 1945 1946 = :1/1-6/30/47 
Gross Profit ......641,468.32 $30,568.07 $11,725.32 $ 912.72 
*Deductions ...... 7,183.40 8,20 ol 5,185.23 1,035.79 
$34,284.92 $22,290.16 $ 6,590.09 ($123.07) 
Distribution 
Stocking .......... $11,428.31 $7,430.05 52,196.69 
Kennel] .......... 11,428.31 7,430.05 2,196.70 
Hopking™......... 11,428.30 7,430.06 2,196.70 


* Includes salarv for S. B. Stocking of $2,400.00 per vear for 
1944, 1945 and $1,050.00 for 1946. 

Of the gross profits realized by the partnership, 
rentals paid by petitioner accounted for all except 
$333.50 in 1944 and $1,277 in 1945. 

The partnership was liquidated and dissolved as 
of June 30, 1947. On April 23, 1947, it transferred 
part of the equipment covered by the ‘‘Sale and 
Lease Agreements’’ back to petitioner for the sum 
of $10,613.49, the book value of said equipment, 
plus sales tax of $318.40. The remaining equipment 
was distributed in final liquidation on June 30, 1947, 
to the individual partners who transferred it to 
petitioner on October 27, 1947, for a total consider- 
ation of $7,500. The book value, or depreciated value 
of this equipment was $7,223.73 on December 31, 
1946, 
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Petitioner’s profits were such that it already was 
in the 90 per cent bracket under the excess profits 
tax, and no substantial benefit would have resulted 
from petitioner acquiring the necessary equipment. 
The stockholders of petitioner organized the part- 
nership, primarily to avoid the excess profits tax 
and its impact on the earnings of petitioner. It was 
not organized for the purpose of financing the pur- 
chase of equipment which petitioner needed in its 
business. 

Opinion 
Johnson, Judge. 

The issue for determination is whether amounts 
paid as ‘‘rent’’ by petitioner to a partnership com- 
posed of its sole stockholders under certain ‘‘Sale 
and Lease Agreements’’ are proper deductions in 
the computation of excess profits tax during the 
years 1944 and 1945 under section 23(a) (1) (A)! of 
the Internal Revenue Code. 


Sec. 23. Deductions From Gross Income. 
In computing net income there shall be allowed 
as deductions: 
(a) Expenses. 
(1) Trade or Business Expenses. 
(A) In Genera].—All the ordi- 
nary and necessary expenses paid 
or incurred during the taxable 
year in carrying on any trade or 
business, including * * * rentals 
or other payments required to be 
made as a condition to the con- 
tinued use or possession, for pur- 
poses of the trade or business, of 
property to which the taxpayer 
has not taken or is not taking title 
or in which he has no equity. 
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This issue depends for its determination upon the 
fundamental question of whether the transaction 
here involved is a recognizable sale and lease for 
tax purposes. Considering first the parties to the 
transaction, we find the lessor partnership composed 
of the sole stockholders of petitioner, the lessee. 
Such a situation bears special scrutiny. Higgins v. 
Smith, 308 U. 8. 473. The president of petitioner 
was also manager of the partnership. The office of 
the partnership was the same as that of petitioner. 
The partnership paid no rent and hired no em- 
ployees except petitioner’s regular bookkeeper. The 
establishment of policies for both petitioner and the 
partnership was the responsibility of the same in- 
dividuals. These circumstances, we believe, do not 
lend toward arm’s length dealing in a transaction 
recognizable for tax purposes. 

Petitioner asserts that the partnership was 
formed for the purpose of aequiring the necessarv 
capital with which to purchase the equipment. This, 
however, does not impress us in view of petitioner’s 
working capital position at the time of the various 
purchases which was ample to cover checks drawn 
on its account. Furthermore, the funds with which 
the partnership purehased the initial equipment 
were in the main obtained by bank loans to the 
partners whose source of repayment was the revenue 
earned by petitioner. It is also to be noted that the 
subsequent purchases of equipment by the partner- 
ship were financed by bank loans made against 
chattel mortgages and the increased earnings of the 
partnership which were the rentals paid by peti- 
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tioner. In actual effect it was the earning power of 
petitioner which formed the basis for these financial 
arrangements. And finally, the testimony of E. E. 
Searles, of the Puget Sound National Bank, al- 
though contradictory, is to the effect that petitioner 
would have been granted a short-term loan had it 
made application. 

The mere fact that these payments, made by the 
corporation to the partnership, were labeled rent 
does not, in fact, make them so. They may be 
dividend distributions or something other than rent. 
Ingle Coal Corporation v. Commissioner (C.A., Tth 
Cir., 1949), 174 Fed. (2d) 569; Limericks, Ince., v. 
Commissioner (C.A., 5th Cir.), 165 Fed. (2d) 483. 
Nor does the fact that there may have been a legally 
enforceable obligation to pay, as between petitioner 
and the partnership, make such payments deductible 
as rent or otherwise under section 23(a)(1) (A) of 
the Internal Revenue Code. Interstate Transit 
Lines, 44 B.T.A. 957; affd., 180 Fed. (2d) 136; affd., 
319 U.S. 590; Deputy v. Du Pont, 308 U.S. 488 

Whether the ‘‘Sale and Lease Agreement’’ which 
gave rise to the obligation to pay “‘rent’’ is such a 
transaction as is recognizable for tax purposes de- 
pends, we think, upon the practical effect of the end 
result. These various steps were not separate, inde- 
pendent transactions, but integrated parts of a single 
plan and ‘‘in determining tax consequences we must 
consider the substance rather than the form of the 
transaction.’’ Ingle Coal Corporation v. Com- 
missioner, supra. 

Petitioner asserts on the authority of Gregory 
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v. Helvering, 293 U. 8S. 465, that it is within the 
right of a taxpayer to decrease the amount of his 
tax hability by means within the limits of the law. 
This is no doubt true. However, the principle 
enunciated in that case, as we understand it, aside 
from the question of tax avoidance, is whether the 
transaction under scrutiny is in substance what it 
purports to be in form. 

Here, the partnership, composed of the sole stock- 
holders of petitioner, was formed for the purpose of 
purchasing from it and holding for its exclusive 
use the equipment required. When not being used 
by petitioner, but only with its consent, the equip- 
ment could be temporarily leased to others. The 
partnership owned nothing but the equipment pur- 
chased from petitioner and simultaneously leased 
back to it. Equipment Associates employed only a 
manager, who was also the president of petitioner, 
and a part-time bookkeeper regularly emploved by 
petitioner. By these transactions petitioner, in addi- 
tion to possessing the exclusive right to lease the 
equipment, had full control over its use as well and 
by exercising its first option to purchase the equip- 
ment also controlled the partnership’s disposition 
of the equipment. 

The net effect of the agreement was to strip the 
partnership of all incidents of ownership, vesting 
in it only bare legal title while control over the 
property remained in petitioner. Such a reservation 
of control contradicts a sale which presupposes that 
the seller loses not only title but control. Esperson 
vy. Commissioner (C.A., 5th Cir.), 49 Fed. (2d) 259: 
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Shoenberg v. Commisisoner (C.A., 8th Cir.), 77 
Fed. (2d) 446. Such command over the property 
marks petitioner as the real owner for income tax 
purposes. Commissioner v. Court Holding Co., 324 
U.S. 331. As the Supreme Court stated in Higgins 
v. Smith, supra, pp. 477, 478: 

* * * The Government may look at actuali- 
ties and upon determination that the form em- 
ployed for doing business or carrying out the 
challenged tax event is unreal or a sham may 
sustain or disregard the effect of the fiction as 
best serves the purposes of the tax statute. To 
hold otherwise would permit the schemes of 
taxpayers to supersede legislation in the deter- 
mination of the time and manner of taxation. 
It is command of income and its benefits which 
marks the real owner of property. 


Nor does it make any difference that such com- 
mand ‘‘may be exercised through specific retention 
of legal title or the creation of a new equitable but 
controlled interest, or the maintenance of effective 
benefit through the interposition of a subservient 
agency.’’ Griffiths v. Helvering, 308 U. 8S. 355. 

The artificiality of these transactions is further 
emphasized when we view the ultimate result. The 
partnership purchased the required equipment at the 
initial cost to petitioner of $30,147.65. From Oc- 
tober, 1943, until February, 1947, petitioner paid 
rent to the partnership in the amount of $90,144.10. 
On April 23, 1946, the partnership sold six pieces 
of this equipment back to petitioner at the depre- 
ciated book value of $10,613.49, plus sales tax of 
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$318.40. The remaining pieces of equipment were 
distributed to the partners upon the dissolution of 
the partnership on June 30, 1947, and were sold to 
petitioner on October 27, 1947, for $7,500. The total 
sum paid by petitioner to the partnership for the 
use and subsequent purchase of equipment initially 
costing $30,147.65 was $108,575.99. The ‘‘rental’’ 
paid by petitioner comprised the total amount of the 
partnership earnings, except for a small sum re- 
ceived in rent from others than petitioner, from 
which the distribution of partnership profits was 
made to the partners. Petitioner paid no dividends 
in the years 1943 to 1945, inclusive. 

Upon close scrutiny, this entire plan is not, in 
substance, a sale and lease transaction recognizable 
for tax purposes and we therefore hold that the 
amounts paid the partnership by petitioner are not 
deduetible as rent under section 23(a)(1)(A) of the 
Code. 

The facts in the instant case present an even 
stronger case for respondent than those presented 
in a similar sale and lease transaction considered 
im Camerine G. Armston, 12 T. C. 539. There, a 
family corporation sold certain construction equip- 
ment to its major stoekholder, the taxpaver, who in 
turn leased it back to the corporation, which paid 
rent for the use of the equipment. This Court held 
that this did not constitute a recognizable sale 
creating a valid obligation to pay rent. There the 
lessor possessed control over the use of the equip- 
ment and full right of sale, whereas in the ease 
before us no sueh right existed. 
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Skemp v. Commissioner (C.A., 7th Cir., 1948), 
168 Fed. (2d) 598; reversing 8 T. C. 415, is dis- 
tinguishable from the instant case on the facts. 
There, ownership and control were relinquished by 
the donor by irrevocably divesting himself of all 
title and right to the property upon conveying it to 
an independent trustee over which the donor had 
no control. On these facts, the Court of Appeals 
held that a bona fide lease existed. 

Petitioner cites Buffalo Meter Co., 10 T. C. 88, 
and Seminole Flavor Co., 4 T. C. 1215, which are 
not applicable here. In those cases there was an 
actual and real separation of economic interests 
between two independent business entities, not the 
creation of a subservient agency from which inde- 
pendence and control has been stripped as in the 
ease before us. 


Decision will be entered for the respondent. 


Served February 16, 1951. 
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The Tax Court of the United States 
Docket No. 26127 


SHAFFER TERMINALS, INC., 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion, pro- 
mulgated February 16, 1951, it is 

Ordered and Decided: That there are deficiencies 
in excess profits tax for the years 1944 and 1945 in 
the amounts of $20,537.77 and $22,220.52, respec- 
tively. 

Enter: 

[Seal] /s/ LUTHER A. JOHNSON, 

Judge. 

Entered Feb. 19, 1951. 


Served Feb. 21, 1951. 


[Title of Tax Court and Cause. ] 


PETITION FOR REVIEW BY UNITED 
STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


Comes now Shaffer Terminals, Inc., Petitioner in 
the above-entitled cause, and hereby petitions for a 
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review by the United States Circuit Court of Ap- 
peals for the Ninth Circuit of the decision of the 
Tax Court of the United States in said cause en- 
tered February 19, 1951, pursuant to the Findings 
of Fact and Opinion of said Tax Court promulgated 
February 16, 1951. 

The nature of the controversy is as follows: 

The Commissioner of Internal Revenne deter- 
mined deficiencies in Petitioner’s excess profits 
taxes for the years 1944 and 1945 in amounts of $20,- 
537.77 and $22,220.52, based solely on the disallow- 
ance as deductions of $36,484.92 and $24,633.16 paid 
bv Petitioner in those years, respectively, to Equip- 
ment Associates, a partnership, for the rental of 
equipment required and used by Petitioner in the 
ordinary course of its business. Petitioner claims 
the rentals so paid as an allowable deduction in the 
computation of excess profits taxes for the years 
involved, under Internal Revenue Code, Section 
23(a)(1)(A), as being ‘‘ordinary and necessary 
expenses paid... during the taxable year in carry- 
ing on’’ its business. The Tax Court affirmed the 
Commissioner upon the ground that the rental was 
paid to a partnership composed of Petitioner’s 
stockholders under a Sale and Lease Agreement 
which did not constitute ‘‘a sale and lease transac- 
tion recognizable for tax purposes.’’ Petitioner con- 
tends that such conelusion is erroneous as a matter 
of law, even upon the facts as found by the Tax 
Court, but contends further that the findings of the 
Tax Court are incomplete and in part clearly 
erroneous, so that complete and proper findings 
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necessitate a contrary conclusion as a matter of law. 

The review is sought in the United States Cireuit 
Court of Appeals for the Ninth Cireuit under In- 
ternal Revenue Code, Section 1141, upon the ground 
and for the reason that the Petitioner’s returns of 
the taxes in respect of which its hability for the 
contested deficiencies arises were made to the Col- 
leetor of Internal Revenue for the Distriet of Wash- 
ington, whose office is located at Tacoma, Washing- 
ton, within the Ninth Judicial Circuit of the United 
States. 


Dated this 7th day of May, 1951. 


SHAFFER TERMINALS, INC., 
Petitioner. 


By /s/ SCOTT Z. HENDERSON, 
/s/ HENRY C. PERKINS, 
Its Attorneys. 
FREDERICK D. METZGER, 


HENDERSON, CARNAHAN & 
THOMPSON, 


METZGER, BLAIR, GARDNER 
& BOLDT, 
Of Counsel. 


Reeeived and filed T.C.U.S. May 9, 1951. 
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CLERK’S CERTIFICATE 


I, Victor S. Mersch, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 24, inclusive, constitute and 
are all of the original papers and proceedings before 
the Tax Court of the United States as set forth 
in the ‘‘Designation of Contents of Record on Re- 
view’’ on file in my office as the original record in 
the above-entitled proceeding and in which the peti- 
tioner in the Tax Court proceeding has initiated 
an appeal as above numbered and entitled, together 
with a true copy of the docket entries in said Tax 
Court proceeding, as the same appear in the official 
docket book in my office. 

In testimony whereof, I hereunto set my hand and 
affix the seal of The Tax Court of The United States, 
at Washington, in the District of Columbia, this 6th 
day of June, 1950. 


[Seal] /s/ VICTOR 8S. MERSCH, 
Clerk, the Tax Court of the 
United States. 
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[Endorsed]: No. 12973. United States Court of 
Appeals for the Ninth Circuit. Shaffer Terminals, 
Ine., Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Transcript of the Record. 
Petition to Review a Decision of the Tax Court of 
the United States. 


Filed June 11, 1951. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


Docket No. 12973 


SHAFFER TERMINALS, INC., 


Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS RELIED ON 
BY PETITIONER 


Comes now Shaffer Terminals, Inc., petitioner in 
the above-entitled cause, and makes the following 
statement of the points on which it intends to rely, 
namely : 

ie 

The rentals paid by petitioner to Equipment As- 
sociates, a partnership composed of petitioner’s 
stockholders, for equipment needed by petitioner 
in its business are ‘‘trade or business expenses’’ 
and proper deductions in the computation of excess 
profits taxes under Section 23(a)(1)(A) of the 
Internal Revenue Code. 


II. 

The organization of the partnership, Equipment 
Associates, by the stockholders of petitioner was for 
and accomplished a business purpose. The finding 
and conclusion of the Tax Court that such organ- 
ization was ‘‘primarily to avoid the excess profits 
tax’’ and not ‘‘for the purpose of financing equip- 
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ment which petitioner needed in its business,’’ 18 
clearly erroneous. 
EIT. 

The organization of the partnership, Equipment 
Associates, and the sale and lease agreements made 
by and between Equipment Associates and the peti- 
tioner changed the flow of economic benefits. Ac- 
cordingly, the Tax Court was in error in dismissing 
from consideration the transfer of assets effected 
thereby and holding that the plan was not a ‘“‘sale 
and lease transaction recognizable for tax purposes.”’ 


EW 
The following findings of the Tax Court were 
clearly erroneous: 


(1) ‘‘The funds with which the partnership pur- 
chased the initial equipment were in the main 
obtained by bank loans to the partners, whose 
source of repayment was the revenue earned by 
petitioner.’’ (Opinion of Tax Court, Document No. 
19 of Record on Review, at page 12.) 


(2) ‘The testimony of HE. EK. Searles, of the 
Puget Sound Bank, although contradictory, is to 
the effect that petitioner would have been granted a 
short term loan had it made application.’’ (Opinion 
of Tax Court, Document No. 19 of Record on Re- 
view, at page 12.) 


(3) ‘The net effect of the agreement was to 
strip the partnership of all incidents of owner- 
ship...’ (Opinion of Tax Court, Document No. 
19 of Record on Review, at page 14.) 
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(4) That the transactions between the partner- 
ship and petitioner were purely artificial, unreal, 
and a sham. (Opinion of Tax Court, Document No. 
19 of Record on Review, at page 14.) 


Dated at Tacoma, Washington, this 19th day of 
June, 1951. 
/s/ HENRY C. PERKINS, 


/s/ FREDERICK D. METZGER, 
Attorneys for Petitioner. 


[Endorsed]: Filed U.S.C.A. June 21, 1951. 


